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objectives. I am now advised, and my study of the proposed legislation to the
Maine Legislature confirms, that there is indeed a nation within a nation concept
contained within the proposed bill. However, I have also been further advised
that the present bill limits the separate nation status that recent court decisions
have rendered. While I disagree with these recent court decisions, I would simply
challenge the Legislature to make certain they are not extending separate and
preferential laws for Indian Citizens as contrasted with our non-Indian Citizens.
If this is so, the State of Maine has indeed rendered favored treatment to one
class of citizens, or in effect, endorsed the concept of a second class of citizens
vis a vis a first or preferential class of citizens at the expense of the rest of the
citizens of Maine.

Once again, I commend the Governor and the Attorney Geperal and I firmly
believe each of them is trying to do what is right and fair for all people of Maine.
However, I urge each and every legislator to examine this entire proposal very
carefully and avoid being pressured or rushed on hasty decisions and matters as
important as this for the people of Maine and the entire United States from the
standpoint of the precedent that might be set. During the time I was in office,
1 was advised that there were approximately ninety-five Indian cases pending
against the citizens here in the nited States. At the time I left office, 1 was
advised that there were 1,500 cases pending against these same citizens of the
United States. 1 am now advised by Senator ‘William Cohen, the Senior Minority
Member of the Indian Affairs Committee of the United States Congress, that
there are 9,500 cases pending concerning water rights, hunting and fishing rights,
land titles, and yes, questions involving hation within a nation, separate rules and
laws and ordinances, and I am simply urging the Legislature to weigh not only
what is best for Maine but also what our responsibility is to the entire United
States from the standpoint of the precedent we might set. Based on my experience
with the Maine Legislature, they will try to do what is right for our Indian citizens
as well as our non-Indian citizens. I wish them well in this regard.

Senator MrrcugrL. It is crucial that the people of Maine, the
Members of this Congress, and the people of this country feel and
believe that this legislation has been exposed to the most careful
searching scrutiny and that what emerges is the product of the best
offorts of all concerned, including the membership of this committee.

Before closing, 1 want to commend all parties involved in the
development of this proposal. It is obviously the result of many years
of haxd work and effort. I especially want to commend my colleague
from Maine, Senator Cohen, for the leadership and guidance he has
displayed on this matter. I look forward to working with Senator
Cohen on this and other matters in the coming months.

Thank you, Mr. Chairman and Senator Cohen.

Senator MELcER. Thank you, Senator Mitchell.

We are delighted to have your assistance, cooperation, and efforts in
this hearing process on the bill.

Senator Inouye, do you have any remarks?

Senator INnouYE. No, Mr. Chairman.

Senator MELcuER. Thank you. Our first witness will be Secretary

Andrus. We are delighted to have you here to advise us on the views

of the Department and the administration concerning this bill.

STATEMENT OF HON. CECIL D. ANDRUS, SECRETARY, U.S. DE-
PARTMENT OF THE INTERIOR, ACCOMPANIED BY RALFH
REESER, ACTING DEPUTY ASSISTANT SECRETARY FOR INDIAN
AFFAIRS, AND TIM VOLLMANN, ASSISTANT SOLICITOR FOR IN-
DIAN AFFAIRS
Secretary Anprus. Thank you very much, Mr. Chairman.

First of all, T would like to introduce the two gentlemen at the
witness table with me. On my immediate left is Ralph Reeser who
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is the Acting Deputy Assistant Secreta: i i
) g e ry for Indian Aff
‘]:Zr)gglm‘ttilrgeg(t).l‘ Otn }nyofﬁlmmedBmtﬁ right is Mr. Tim Vollm?:rrxs x\?{lothi:
] ) Solicitor’s ce. Both men have been involved
in this legislation that is before you today, but i e
n,nlc\lI dlSClll\?ISiOI(ljShtl:lat have been gobi’n on a%lyi;hi: t;,ill:xrlle the negotistions
ow, Mr. Chairman, I respectfully request that my testi 5
il;?r?lﬁ?él,tge put mto the record int;act;(.1 It is quite Kzngihl}?:oazy&:\?
e opportunity t - il j i
befS‘ore od gl\e/f tol?r, 0 quest}irong. see, and then I will just summarize
enator MELCHER. Your entire statement wi
th% recotrd at:A the end %‘f your oral t-estimogl;r. will be made a part of
ecretary ANprus. Thank you, Mr. Chairman and memb
ci)l;nmltte.e.. As you have stated, I am here toda;mtgrsd(i,icz};tsa
this administration’s views on S. 2829, known as the Maine Indi
Cl%msfSﬁttlement Act of 1980, e
e fully support the concept of a negotiated settl
}rileans for the resolution of the Maine Indian la,nde cl:irr.;lesntaifi t&:g
0%73 that 8. 2829 will lead to a final settlement of these claims
:_ rec(ci)gmze that a Federal contribution is necessary to achieve a
negodu?i)te }?jetth_ament, and we do not object to the contribution pro-
gtf)set. ; th's bill. The proposed contribution of $81.5 million is sub-~
H&n 1ally blgher than the administration has previously supported
: nf;g?ttelll‘i) k :c&llgse .%r.ears off (Iz\c/)lntmued litigation would have a severe
citizens of Maine—as has been pointed
Senators from Maine here this morni D acaon thoLer
Via orning—and also because the settle-
ment proposal is based on the a wrties it
) agreement of all relevant
‘ll\vflahne and should therefore provide a lasting solution to thisp;lxl:gi)elsenlln
t_e 0 not object to the Congress providing for the Federal contrib :
10ﬂ conttla(rinplated in S, 2829. ’
would not be responsible for the administration si
. o . . . . lon Sl l
%ﬁslgregi;srlrll igoilltl(l)ln on bl;is lggﬁlamon. For that reason fvg) ﬁraiz (S::::'E:J
X ed all aspects of the proposal in order to
b oy EAmIineC S proposal er to insure that the
broad in erests of the tribes and the United States are well served
Our examination has i i
ir ex has produced a series of question: i
ggz&rﬂi o(gsisd.elz‘gt?i?) nwa}lnch we would like to raise (éo the cznft(r)lriltc&ar;ufr(l)%
ur ce as you examine this legislation. I w
gfllﬁ ?}té{)lﬁl ?iugsttlonﬁ subm1fjt:;)ed into the r%cord by Sen‘;ggg(%\ﬁ%ghgﬁ
S led to by our Department. It ma; tb i
Senator, to achieve that i A i o e
wilsl be hod e g et riﬁ} ‘the 2-day hearing period, but the record
enator Couen. The record will be held i
. open for 30 days, if -
f\ifll?l'rl We have planned hearings for today ang tomorrow., I}frséddirt}f(fx?;
s essieihzzrri g‘;(,)]llxl)gb to ge called, we are going to try to work in a third
. w e adequate time for you to respond.
COSnecretary Anprus. Thank you. We look forward lt?o working with the
Mit(;gligils sfr?driidvset ttl,lesef questions. I think, in fairness to Senator
Tostions e State of Maine, that we should respond to those
Before we get into the detail j
€ s of S. 2829, let me just quickl -
marize, because Senator Cohen summarized it very] acm?ratelyyirslugs
opfmqﬁ reTurks, thehlustory of the 8 years
will not repeat the record of litigation. that the S i
) enator pomnt
out because it was very accurate. We get into the court decisignsnasg
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then we enter into 1977, This administration came into office early in
1977. The President of the United States, President Carter, appointed
the former Supreme Court Justice that you referred to, Senator. We
worked on it in Interior. I have personally had innumerable meetings,
not only with the Indian representatives from the tribes but also
with the representatives of the State, representatives of private land-
owners, and private citizens over this matter. )

As has been pointed out, we had many proposed solutions, all of
which failed because one or more of the parties would not, or could
not, concur. ) ) )

' However, the Department of Interior continued to work to bring
about a resolution of this situation. That brings us to today, Mr.
Chairman, where I think we are on the threshold of the solution that
has been encouraged here by yourself and your colleagues.

We are pleased, and we are encouraged that the tribes and the
State have been able to work out the agreement. However, we have
a number of questions about the role of the Department of the Interior
in connection with that agreed upon relationship and believe that
a number of points need revision or perhaps just clarification.

Again, we pledge our willingness to work with the entities involved
to bring about a clarification and a resolution of those questions that
we have. Those questions are enumerated in the testimony, and I will
not go into them except to touch on two major pomnts.

Senator Courn [acting chairman]. We did not receive a copy of
your testimony until just shortly before the meeting. We have not
had a chance to look over your full text so that I might familiarize
myself with the issues that you have raised. So if you will take a few
moments to at least outline those specific questions you do have, it
would be helpful. ) )

Secretary Anxprus. I will do that. I would point out that, while we
are pleased that the State, the tribes and the private landowners and
hopefully the Congress of the United States and the administration
are working toward a solution, we believe that S. 2829 raises two
major issues on which further discussion is needed. )

First of all, the total level of funding, and, second, the intergovern-
mental relationship among the tribes, the State, and the Federal
Government. _ _

With respect to the Federal funding of the proposed settlement,
we support the allocation of $27 million to a trust fund for the tribes.
We have supported that position previously in other proposed reso-
Iutions. We also do not oppose the allocation of no more than $54.5
million for the land acquisition to purchase the 300,000 acres of aver-
age Maine woodlands that have been discussed.

S. 2829 has, in addition, financial implications beyond these out-
right payments which we believe would be unwarranted. As drafted,
section 8(a) of the bill would prevent Federal agencies from consid-
ering any payments made for the benefit of the tribes pursuant to
the settlement in determining State eligibility for participation in
Federal financial aid programs.

Section 8(a) would apparently allow payments by the State agen-
cies to the Indian tribes to be supplanted by Federal payments for
the siume or similar purposes. . )

A quick example to what I am referring is this: If the State with-
drew all health care funding for its Indian citizens in anticipation of
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Indian Health Service aid, the incremental cost to the Indian Health
Service is estimated to be about $1 million per year. If this provision
were to be established nationwide, it would raise the budeet for that
purpose by almost $300 million. I am not sure that is what was in-
tended in this legislation, and I am saying that we need clarification
in this regard. And there are other questions——

Senator Conrn. There are & number of congressional acts on the
books which prohibit or seem to indicate a congressional intent to
grohibit or prevent States from allowing Federal funds to supplant

tate funds. I am thinking specifically of the Johnson-O’Malley Act
in which there is the rather clear intent to prevent States from sup-
planting their own funded Federal dollars. Is that what you are re-
ferring to in this? :

Secretary AnpRrus. Yes, sir. That is exactly what I am referring
to, and there are many pieces of legislation that prohibit the sup-
planting of Federal for existing State levels of aid. T am just saying
to you that if you look closely at section 8(a)—I am not at all sure
that that prohibition is there in this regard. We call that to your
attention.

_The Johnson-O’Mulley Act is another, and there are other pro-
visions.

We are concerned with the total Federal financial exposure in this
regard. We ask you to look at those and some of the others that we
enumerate there.

Our second major question with S. 2829 is with respect to the, let’s
call it, novel jurisdictional relationships which would be created by
the bill and the State Implementing Act. Our foremost concern in this
regard is the lack of clarity in defining the role of the Federal Gov-
ernment as trustee to the tribes. o _

Let me make it clear that we do not regard the State tribal agree-
ment as one calling for termination of these tribes. As we read the
State legislation and S. 2829, the tribes’ governmental authority
over their own members will continue to be recognized. The Pas-
samaquoddy Tribe and the Penobscot Nation will, as we read the
legislation, not be entities created and wholly subject to State laws
beyond their control, but will continue to be Indian tribal entities
subject to the ultimate authority of Congress under the commerce
clause of the Constitution of the United States, and subject to
certain restrictions on. their authority as a result of this jurisdictional
compact with the State of Maine.

Our reading of section 6 of S. 2829 and related provisions of the
State Implementing Act is that the respective authority of the State
and the tribes would not be radically different from the jurisdictional
relationship which exists among other States and tribes. However,
the relationship in this settlement proposal is not always clear, as
you go through the bill. We think a reworking of the relevant language
1s n_order. Furthermore, because the numerous references in S. 2829
to the Maine Implementing Act make an understanding of the
jurisdictional relationships difficult, we believe that such relationships
should be spelled out in the Federal legislation. :

Under the State Implementing Act, the Passamaguoddy Tribe and
the Penobscot Nation would largely retain their inherent authority
over their own members, but would also be treated as municipalities

iy
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under the State law. We have a conceptual problem here, Mr. Chair-
man, with this model. Maine municipalities derive their powers from
their individual charters, but the two tribes have no constitutions
or charters, or even a traditional governmental structure. They have
long operated under State laws which would be repealed by the
Implementing Act. To clarify the jurisdictional relationships and
to provide for viable tribal governments in the tuture, we recommend
that S. 2829 be amended to provide for the development of tribal
constitutions and charters along the lines provided in the Indian
Reorganization Act. :

Senator ConEN. Has not the Department of the Interior, or some of
its attorneys, been working in conjunction with either counsel for the
tribes or in connection with the State in developing this settlement, or
have you been totally excluded? Have you had no role of participa-
tion so that we come on this first day of hearings saying these issues
have not been dealt with, and that there is a problem as far as treating
tribes as municipalities, and it is a problem as far as CETA funds or

eneral revenue sharing which has not been contemplated? What has
Peen the role of the Department of the Interior this particular
settlement?

Secretary Anprus. The role of the Department of the Interior has
been very active all the way through except from about late Novem-
ber 1979 till March 1980. There was kind of a little void in communica-
-;ons there. As a matter of fact, I read about the $81.5 million in the
newspaper. 1 am not saying that members of my staff were not aware,
but I have been pretty much involved in this and that prompted a
phone call from me to a representative of the tribes.

‘We get along well, I think. There was a time there when the tribes,

the State, and the private landowners seemed to be working without
us. I do not object to that, but that probably has caused the draftinﬁ
of that legislation without our involvement and has probably cause
some of these questions to be raised at a later date.

Again, we are not outside looking in. We have open lines of com-
munication now. We have appointments set up for, I believe, this
weekend and next week with representatives of the tribes and the
State to try and work these out before the Senate comes back on
July 21. We will report to you our success or lack of success in working
out these details. )

In all honesty, I have to say there was that 3-month period of time
when our communications were curtailed. I would like to think it was
just because it was the holiday season and nobody wanted to bother us.

Senator ConEN. That brief hiatus has resulted in the ossibility of a
potential of costing the Federal Government $300 million if, in fact,
your interpretation is correct on the first count about the total level of
Tederal funding that might be required, and it has introduced an
entirely new relationship between the State and tribes as not recog-
pized in any other State in the country. So, that brief hiatus has pre-
cipitated a result which is certainly unique and far reaching as far as
potential costs to the Federal Government. -

Secretary ANprUs. In response, let me say I am not finding fault. I
do not think these apparent flaws are fatal. I think we should continue
to work to a resolution of this problem. I hope that the time between
now and when you return from the recess, we will be able to come to
you and say that we have worked them out.
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On many of the questions that we asked fo i i
] \ r clarificatio
pha_‘o representatives of the State and the tribes agree with ou?' ivIZ?eri)ixl'leci
tation. Others, there may be questions on, but given those 3 weeks
that we have, Senator, we will put forth every effort to do it.
Senator CoHEN. It is my understanding that you had sent land ap-
%)gatl]s]er? or eVil uatfox%sh tvo1 ths Sltlate of Maine to make an assessment as
e fair value of the land that has b i
upé)n. Joir valde of th een at least potentially agreed
ecretary Anpus. Basically, it is correct. We started out i '

) lly, . in 197
value some of this land, which was $112 per acre, give or take, dep(=,7n<ti(3
nlllg on whether it had just been cut or whether it had good second and
¢ f11rd_growt~h coverage on it. Now, 3 years have gone by. You have
11}11 ation. You have different values of different lands. We believe that
‘tioc_aa%;'zcis arte i')esponmble and very close. You might quibble about one
40-acr $f§§., ut I do not think that it is that far off at the current

Senator ConEn. So it is j i i
Ser . your judgment that the price per acre is
;;ﬁ;?ﬁrsl g‘ﬁlet larl(})lunggooéox(')easonableness, and I conclud% frorg your re-
at the ,000-acre minim i i
reassonable i oo g7 um demand of the tribes also is
ecretary ANDrUS. Yes; in the early settlement, S
_ : .Oenator, we
?vsé{l\?gz for other methods of f}nancmg the a.cquisiti,on of 300 000,‘?11;5
rere never in a position of quarreling with the Indi i
the amount of land that was necessary. 8 © Indian tribes as to
Senator Couen. Do you have more?
%ecretaryi Anprus. I have one concluding paragraph.
would like to say on the record that it is critical that passage on

‘implementation of this legislation put an end to this dispute. For that

reason, the provision extinguishing all tribal land i i
, ) claims in Main
m_ust_(})e carefully dralted. We would urge, moreover, that the bill ?ﬂsg
&11 ovide that no Federal money be disbursed under the act—either for
1 e ct‘irust- fund or for the land acquisition—until the tribes have stipu-
atg to a final judicial dismissal of their claims against these lands. We
uln 9rstand that the tribes have no objection in principle to the in-
2 usion of such a provision, but I do not speak for them here today.
tgalél, as with all other questions I have raised, the administration
?) iiﬁn V?f ready to work with all parties to obtain a mutually satisfactory
S.enaezo\;rﬂéorgportlk})lack to you, as I said, on your return on July 21.
nat EN. I have one questi . Secr 1
tOXleld o eanmn question, Mr. Secretary, then I am going
re- you not sstisfied that section 4 accomplish xtingui

_ ot sat; I plishes that extinguish-

;%;21: rr?é Illaglghatzoygghma,]t Clil)lm? Yf'oulhmie raised a question in you;g' final
: at it has to be perfect. . implici i
o got efectly s perfectly clear. I gather, implicitly, that it

ecretary Anprus. I would prefer, as we get into th
_ . , e very legal
ltllllvolyement, to have the Solicitor’s Office regspond to that 1);1 t?l%:t
thelt‘,e ﬁ.more question than fault there. We just want to make certain
%1 t is does, in fact, do what I am confident Congress wants to do
a‘nMwhut we understand all parties would like to do. 1
e 1g.t\}ZOLLl\IANN. We have examined section 4, Senator, and we
i he germ of the language that we need to extinguish the land
cz&ir?\/'so;i 151 there,tb_ut we ksi?le some ambiguities, and I am sure we
ese out in wor with the atto f i
the State and. the committee. ¢ rreys for the tribes and
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Senator ConENn. Senator Inouye?

Senator INouYE. When were the lands in question conveyed by the
Indian tribes?

Secretary ANpRUs. It was 1794. That was the time that the trans-
action took place and brought them into violation of the Noninter-
course Act. ,

Senator INouYE. Did the State of Massachusetts have jurisdiction
at that time? '

Secretary Anprus. Partially, yes.

Senator INouYE. The State of Maine was not in existence.

Secretary Anprus. No, it was not in existence at that time, but
Senator, I am not familiar

Senator CorEN. Maine became a State in 1820. )

Senator INouyE. According to this measure we have before us, 1t
alleges that the nonintercourse statutes were violated. Who violated
the nonintercourse statutes? Was it the State of Massachusetts, the
Indian tribes, or the Federal Government?

Secretary Anprus. That is a little bit cloudy at this point as to
where to place the blame. That is, as to whether it would have been
both the Government and the Indians at that time, or whether later
governmental entities, by utilizing those lands, and the Federal Gov-
ernment by utilizing some of those lands, were in violation. That is
what causes the unique cloudiness of this case. It goes back almost 200

ears.
Y Senator Inouye. Would you say that the hands of Maine are not
all clean? S

Secretary Anprus. I would have to say that from a layman speak-
ing in a legal sense that their hands are not clean, but I do not think
anyone can accuse them of willfully going out to do this with intent to
do harm. It was the circumstances of 200 years ago that brought about
the unclean hands that you refer to.

N S((eing,tor Inouve. Then the truly unclean hands are the Federal
ands

Secretary Anprus. I think the Federal hands would have to accept
their share of the blame, but I do not recall from memory, Senator,
whose responsibility it was to see that those transactions were val-
idated in that day and time. Would it have been the local entities
that would have submitted that to the Congress of the United States
or would it have been the Congress of the United States responsibility
to procure the documents and validate them? I do not know.

Senator INouyE. I note that the Governor of Maine has insisted
that the State of Maine is not guilty of any transgression and, there-
fore, should not be responsible for any payments. I gather that the
payments in this measure will be made by the Federal Government.

What national interest is involved in the passage of this act?

Secretary AnpRus. No. 1: The Fairness Doctrine—the Indian
tribes and nations that have suffered over the years because of this.
Also, the trust responsibility that we have by the Constitution and
then the statute placing it in that responsibility in the Department of
the Interior would be resolved. The citizens of Maine, who sit there in
a situation of question over the title of their lands, for actions that
they had no part in, should be resolved. The bonding capacity of the
areas certainly has a cloud over it. That is why we come before you in
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support of a congressional resolution of this problem instead of letting
1t go on for many, many years additionally into the courts.

enator. INOUYE. So, it is your contention that the passage of this
law will serve the best interests of this country?

Secretary ANpRus. Yes, sir. It is my view that the congressional
resolution would be in the best interests of this country.

Senator INouyYE. Thank you very much.

Senator ConEN. Mr. Secretary, I have several questions I would like
to ask you about the role of the Interior Department as a trustee of
the Maine Indians’ land and the trust fund. To the extent that you
cannot answer them this morning, you may supply them for the
record before it is closed.

Under section 5(b)(3) of the Federal legislation, the Secretary of the
Interior is obliged to disburse income from the principal of the trust
fund on a quarterly basis. The use of that income is then expressly
freed from regulation by Interior. At the same time, the Federal
Government is then forgiven from any liability which might accrue
from having made the income available to the tribes. So, I would ask
you this, As trustee of the fund, bound by all the duties and obliga-
tions which that term implies, do you feel that the provision forgiving
the Federal Government from liability adequately protects it?

Secretary Anprus. We do not fully understand that provision
SenWa,tor. Tl}aa.?.i{s one Ct{;_hut we hsze highlighted for clarification. ’
~ We would like to discuss it further with the re i
1méolved toO see that that is clarified. ropresentatives of all

enator COHEN, In a letter to our committee dated June 27, R
Coulter of the Indian Law Resource Center asserted’ that, i171’ lig(ﬁlzef)g
the Supreme Court’s decision in United States v. Mitchell—no reflec-
tion upon my colle_&ghue—lssued on April 16 of this year, the portions
of this statute which address the Secretary of the Interior's duties
would have to be redrafted. Have you had a chance to look at that
particular letter?

Secretary Anprus. I did not, personally, but let me defer to Mr.

‘Vollmann.

Mr. VorumanN. We have not received that letter, Senator. In
United States v. Mitchell case, it involved a claim u’nder the Genetr}iﬁ
Allotment Act against the United States for claiming that the United
States was liable for mismanagement of trust lands. The U.S. Supreme
Court held that the United States was not liable for mismanagement
of forest lands. I do not see the application to this at all. °

Senator ComEn. I will see that you get a copy of the letter, and
perhaps you can respond at a later time. ’

Without objection, the record will remain open at this point for
the purji)ose of inserting this additiona} information.

[The letters follow:]
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United States Department of the Interior

OFFICE OF THE SECRETARY -
WASHINGTON, D.C. 20240

-AUG 8 1980

Honorable John Melcher

Chairman, Select Cammittee on Indian Affairs
United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

This responds to your request for our views on S.
for the settlement of land claims of Indians, Indian nations and tribes and
i bands of Indians in the State of Maine, including the Passamaquoddy Tribe,
L the Penobscot Nation, and the Houlton Band of Maliseet Indians, and for other
purposes."”

2829, a bill "To provide

We view the settlement of the Indian land claims in the State of Maine as one
i of the most important issues in Indian affairs facing Congress today. After
three and one-half years of effort a legislative settlement proposal is before
the Congress, one which is supported by the State, the Tribes, and the major
: landowners in the State, and which has already received the endorsement of the
State Legislature. That propcsal is predicated upon the authorization of the
appropriation by Congress of $81.5 mllion to carry out its provisions.

At the July 1, 1980 hearing before the Cammittee on S. 2829, we stated that
because years of contimed litigation would have a severe impact on the people
of Maine — both.Indian and non-Indian — we do not object to the Federal
contribution contemplated by the Hill. However, we also raised a series of
questions regarding a number of the provisions of the bill, especially insofar
as it provides for the role of the Federal Govermment as trustee for the Maine
Tribes, Since then we have met on several occasions with officials of the

efforts the parties have made to

We have enclosed = proposed amendment to S, 2829 in the nature of a substitute,
which we believe would clarify the provisions of the.bill while adhering

closely to the intent and substance of it. We discuss below the more significant
changes which our propesal would make in the language of S. 2829 as introduced,
Discussion among the parties has not yet been concluded with respect to cne
provision of the bill, Section 6(b). We have therefore noted in the proposed
amendment that the language of that section is to be supplied. We anticipate
concluding the discussion of that provision shortly and will report to the

Cammi ttee on proposed language for it as soon as possible.
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We have provided in Section 3(2) of our proposed amendment for a definition
of "Indian territory®, primarily to aid in a reading of revised Secticn 5(d)
which has been redrafted to clarify how title to lands acguired pursuant to
the tems of the Act shall be held. The definition of "Indian territory"
tracks the definitions of "Passamaguoddy Indian Territory™ and "Penobscct
indian Territoty" contained in the Maine Implementing Act, and is not intended
to be inconsistent with the use of those tems. It is important to note that
the jurisdictional character of the lands described in Section 3(2)(C) will
not be altered unless they are actually acquired by the United States in
trust for the Passamaquoddy Tribe or the Penchscot Nation pursuant to Section
i tory" has been defined in a manner

5(d). We also note that "Indian terri
which permits the parties to vary the boundaries of this area later by mutual

agreement.

One important concern arises in connection with these definitions. Lands
may only be included within Passamaquoddy or Penobscot Indian Terri tory
under Section 6205 of the Maine Implementing Act if they are acquired by the
United States on or before January 1, 1983. Designation of lands as Indian
territory is critical because only lands so designated will be held in trust
by the United States, subject to Federal restrictions against alienation,
and within the limited goverrmental authority of those Tribes. Lands acquired
outside Indian territory, which cannot be so held, are much less likely to
provide a lasting land base for the Tribes. The date chosen appears to have
been based on the assumption that land acquisition would begin early in
1981, thus giving the Secretary and the Tribes nearly two years within which
to acquire lands within Indian territory. It now appears that however quickly
S, 2829 is enacted, it may be difficult to acquire the contemplated acreage
within the time limit.
Initially, we recammended to State officials that the Maine Implementing Act
Pe amended to address this concern by providing for a more realistic date
for cutting off the creation of Indian territory. They responded that such
a concern is premature, and that the Legislature would therefore be unwilling
to amend the Act at this time. Nevertheless, we have been assured by State
Attorney General Richard S. Cchen that if the appropriation of the necessary
sume is delayed so that the contemplated land acquisition could not be effected
by January 1, 1983, he would personally be willing to recamend to the State
Legislature that the Implementing Act be amended to provide for an adequate
extension of time. At any rate, we note that Congress has plenary power to
remedy this concern if landacquisition is delayed for reasons beyond the
control of the Tribes, and the State Legislature does not provide for an
extersion of the time limit. The Administration will seek an appropriation
of $81.5 million in fiscal year 1981, upon enactment of an appropriate settle-

ment.
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Section 5(a) of S. 2829 would establish a $27 million settlement trust fund
for the benefit of the Passamaquoddy Tribe.and. the Pencbscot Nation.. We -

have revised Section-5{b) of S. 2829 to clarify the role of the Secretary

as the trustee charged with the responsibility of administering this fund.

The two Tribes and the Administration agreed in February 1978 that any such
trust. fund .should.be administered in .accordance with an agreement between

the Secretary and each Tribe. The:Tribes desire the opportunity for a more
liberal imvestment policy than has historically been authorized. for tribal
trust funds under the Act of June 24, 1938 (25 U.S.C. § 162a). We'respect
that desire and are willing to permit future investment of the trust fund

to be carried out pursuant to an agreement between the Secretary and each
Tribe, but we are concerned that the language of Section 5(b)(1) of S. 2829
does not adequately protect the United States from unwarranted liability. The
provision contains the requirement that the Secretary mist agree to "reasonsable
terms" for investment within.30 days of submission of proposed terms by the
Tribe. We believe that this is a difficult standard and an unworkable procedure.
In our proposed amendment, we adcpt an approach suggested in the 1977 Final
Report of the American Indian Policy Review Commission. Under that gpproach
trust funds could be utilized by Tribes for potentially more profitable
investments, but only after the Tribes specifically release the United States.

fram liability in the event the chosen investment results in a-locss. -

2829 would require each, Tribe to expend

annually the income fram $1 million of its portion of the Settlement Fund.
for the benefit of tribal members over the age. of 60. We.understand that
this was an important.factor in discussions of the proposed settlement
between the tribal negotiating. committees and the memberships of the Tribes,
and we applaud their desire to provide special assistance to the Tribes' - .
senior members. However, we questioned whether- such & provision should
appear in the bill since the Secretary has no responsibility under the. -
bill for any distribution.of- trust fund jincave, a point which has been agreed
upon among all the parties. Tribal officials have assured us that it is

the Tribes alone, not the Secretary, who will be responsible for the expendi-
ture of trust fund income for the benefit of tribal members over 60. In
light of that understanding, we do not object to the provision remaining

in the bill. .

2829 would establish a $54.5 million Land Acquisition Fund.
xuisition of 300,000 acres of average quality

Maine woodland as the.integral term.of the settlement of their land claims..
Our appraisers, have. determined that $54.5 million is sufficient to acjuire
such woodland, but we believe the legislation should not be tied to any
given acreage figure, since woodland of varying quality may become available
in the marketplace at any given time.

A proviso in Section 5(b) (3) of S.

Secticn 5(c) of S.
The Tribes had insisted upon the a
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mssal of their claims. Such relinguishments and
there can be no future claim against the United
the Indian claims effected by this

a final judicial dis
dismissals will insure that
States for the extinguishment of
legislative settlenent.

Our proposed subsection (f) of Section 5 is a clarification of Section 5(e)

of S. 2829, Subsection {£) provides that the Indian Nonintercourse Act

(25 U.S.C. § 177) shall not be applicable in Maine, but that lands in Indian

itory or held in trust for the Houlton Band of Maliseet Indians shall

nevertheless be subject to restrictions against alienation. Paragraph (3)

provides specific, though limited, authorizations for the alienation of such
of the proviso to Section

trust lands., These are consistent with the terms
ific authorization for rights—of-way,

5({e)(2) of S. 2829, except that a speci
has been added to

with the consent of the affected Tribe, Nation, or Bard,
ide for rights-of-way without resort to condemation. The anthorization
(£)(3)(B) has been made wore flexible by

for excharges in proposed Section 5
inserting language raken from Section 206(b) of the Federal Land Policy ard
ibility such an exchange

Management Act (43.U.S.C. § 1716). Without such flexi
s often difficult to find exchande

authority may prove useless because it i

lands of precisely equal value. Finally, the authorization in S. 2829 for
transfers of land the proceeds of which mst be reinvested within two years
has been revised in proposed gection S({£)(3)(F) to reflect the Tribes' intent
that sales be authorized only if the Secretary has already made specific
arrangements for the acquisition of replacement land.

Section 5(£) of 5. 2829 would require the Secretary to agree within 30 days to
nreasonsble tems" for the management and administration of land held in trust
for the Passamaguoddy Tribe and Penobscot Nation. We believe the procedures
cutlined in this subsection are unwieldy but, more importantly, existing Federal
laws and regulations provide adequate authority for the Tribes to manage their
own trust lands. We have therefore rewritten the provision, which appears as
Section S5{g) of our proposed amendment, to restate existing law which waald
i tary to enter into land management agreements with either
ith Section 102 of the Indian Self-Determination act (25
U.5.C. § 450£). We note that the contract declination procedures of that Act

and existing regulations would be applicable to such agreements.

dment we have added a new subsection (h) to provide for
Penobscot, and Houlton Band lands in accordance
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be -condemed under state law without

In our proposed ame
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Indian trust or restricted lands may not
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Subsection (h)} also specifies the disposition of the compensa

from this practice.
tion received.
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except that the Passamequoddy Tribe, the Pencbscot Nation,
Band of Maliseet Indians shall be eligible for all financi
which all other Federally recognized Indian tribes are eli
this provision troublescme and confusing in that Federal
to Indian tribes would ke divor

and the Houlton
al benefits for
gible. We found
financial benefits
ced fram general Federal statutes applicable
to Indians. This was a subject of scme discussion with representatives

of the State and Tribes, and agreement was reached on the language of our
proposed Section 6(h), In short, this would provide that no Federal law or
regulation (1) which accords or relates to a special status or right of or
to any Indian, Indian nation, tribe or band of Indians, Indian lands, Indian
reservations, Indian country, Indian territory, or land held in trust for
Indians, and also (2) which affects or Preempts the civil, criminal, or
regulatory jurisdiction or laws of the State of Maine, shall apply within
the State. This limitation would include such Federal laws, among others,
as the Indian trader statutes (25 U.S.C. §§ 261~264) ard the provision

of the Clean Air Act Amendments of 1977 vhich permits Indian tribes to
designate air quality standards (42 U.S.C. § 7474).

Section 6(g) of S. 2829 also states that the Passamagquoddy Tribe, the Penobsoot
Nation, and the Houlton Band of Maliseet Indians are Federally-recognized
Indian tribes and that they shall be eligible for Federal financial programs

on the same basis as all cother Federally-recognized Tribes, Since the Bill
contenplates significant acquisition of lands t6 be held in trust for the
Tribes, we read this provision to mean that such trust lands should be treated

as Indian reservations for purpcses of the provision of Federal Indian services,
We do not object to the provision, so interpreted.

We have also included a proviso to this subsection which would limit the member—
ship of the Houlton Band of Maliseet Indians, for purposes of the provision

of Federal services or benefits, to persons who are citizens of the United
States. This is similar to the limitation in Section 3 of Public Law 95~375
vhich recognized the Pascua Y.

aqui Tribe for purposes of the provision of
Federal Indian services.

With the agreement of the parties we have included in our proposed amendment
a new Section 7, which would clearly permit the Tribes to organize for

their cammon welfare and adopt constitutions or charters. While we have

been assured by attorneys for the State of Maine that the Passamaguoddy

Tribe and the Penchscot Nation need not adopt charters under State law to
avail themselves of the benefits of the status of municipalities of the State,
we belleve it preferable to make clear that this option contimes to exist
under Federal law. And, since these Tribes will be administering large land
holdings and valuable assets

» the adoption of organic governing documents,
which would be filed with the Secretary, seems advisable.
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Amendment to S. 2829 in the - -

Nature of a Substitute'

Strike out all after the enacting clause and insert in lieu thereof the
following:

That this Act may be cited as the "Maine Indian Claims Settlement
Act of 1980", .

CONGRESSIONAL FINDINGS AND DECLARATION OF POLICY

Sec. 2. (a) Congress hereby finds and declares that:

(1) The passamaquoddy Tribe, the Penobscot Nation, and the Maliseet
Tribe are asserting- claims for possession of lands within the State of
Maine and for damages on the grounds that the lands in question were
originally t:ransferrgd in violation of law, including the Trade and
Intercourse Act of 1790 (1 Stat, 137), or subsequent reenactments or
versions thereof.

(2) The Indians, Indian nations, and tribes and bands of Indians,
other than the Passamaquoddy Tribe, the Penobscot Nation and the Houlton
Band of Maliseet Indians, that once may have held aboriginal title to
lands within the State of Maine long ago abandoned their aboriginal holdings.,

(3) The Penobscot Nation, as represented as of the time of passasge
of this Act by the Penobscot Nation's Governor and Council, is the sole
successor in interest to the aboriginal entity generally known as the

Penobscot Nation which years ago claimed aboriginal title to certain lands
in the State of Maine.
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Senator ComeN. On section 6(d): This appears to be an attempt to
authorize action by the State on changes in the Federal laws, and it
assumes congressional adoption of those changes. _

No. 1: It seems to me the provision is unique because it allows the
Federal act in the U.S. interests, regarding the settlement to be
amended by the State. The question 1s this: Should a Federal act
ratify an ambiguous State act in a blanket manner?

Secretary Anprus. We object to that Janguage, Senator. In our
discussions we have found that the State representatives and the tribal

believe that that language would give con-

representatives did not ¢
gressional consent to future amendments by the State. So, I think
o worked out. But we object to that

that is one that can easily b .
language in 6(d) which would give that—we think would give that
congressional consent.

Senator MrrcueLL. I have one more question. One of the concerns
raised about this legislation, both in Maine and here in the Congress,
is the difficulty of getting Congress to approve the expenditure of $81
million at o time of tight budgetary restraints. Should that present &
problem, I would ask you a question in two parts.

First: What is the possibility of spreading out the payments, par-
ticularly with respect to the acquisition of land, over a period of years.

Second: Would that be reconcilable with the extinguishment of the
claims, or would that complicate that aspect of the matter?

Secretary Anprus. Senator, I think 1t is possible. Obviously all
300,000 acres of land have not been located with an X on the map,
but I cannot speak for the tribes’ representatives. I am confident they
will be here today and tomorrow to speak for themselves in this regard.
It would not cause the Government any problem over that eriod
of time. However, in other legislation—in the Alaska Native Claims
Settlement Act it was spread out over a period of years. We do not
see & problem with it. :

However, I think that question would appropriately be addressed
also to the two tribes.

Senator MircueLL. From the Department’s point of view, you
think that presents no problem.

Secretary Anprus. No, sir. :

Senator MircaeLL. If that were an attractive alternative to_ the
Congress, from the Department’s point of view, that would not be &

difficulty?
Axprus. That would be no problem. As

Secretary oul )
T would suspect that the administration and Congress w

an easier way to handle the situation. _
Senator COEEN. Mr. Secretary, thank you for your testimony. We
look forward to receiving your recommendations to the committee
when Congress returns later in July. ]
[The prepared statement follows. Oral testimony resumes on p. 136.]
PrEpARED STATEMENT OF Cmcin D. ANDRUS, SECRETARY OF THE LNTERIOR
Mr. Chairman, and members of the Committee, I am here to discuss with you
today the Administration’s views on S, 2829, the Maine Indian Claims Settlement

Act of 1980. .
We fully support the concept of a negotiated settlement as the means for
resolution of the Maine Indian land claims, and we hope that S. 2829 will lead to

a final settlement of these claims.

a matter of fact,
ould find that
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300,000 acres of woodland as previously announced. Negotiations continued, and
attempts were made to seek sources of funding to acquire the acreage the tribes
deemed necessary. Meanwhile, the tribes and the State tried to achieve an agree-
ment on what jurisdictional relationship would exist among the tribes, State, and
the Federal Government over any new acquired lands. These separate negotiations
took on added meaning after the Maine Supreme Court ruled in May 1979 that
the existing reservations in Maine constituted ‘“Indian ecountry’” within the mean-
ing of title 18 of the U.S. Code, and that the Federal Government therefore had
jurisdiction over offenses by and against Indians on those reservations.

In November 1979 representatives of the various parties met at the Depart-
ment of the Interior to discuss what further steps shoud bhe taken toward a legisla-
tive settlement. It was agreed that the attorneys for the tribes, State, and the
landowners would review draft legislation prepared in the Department and would
return with their alternate drafts in the coming weeks. We saw nothing further
until March of this year when it was announced that the parties in Maine had
agreed upon an $81.5 million settlement funded by the United States and a juris-
dictional agreement on authority over any lands to be acquired with that money.
As you know, that settlement proposal took the form of two pieces of legislation,
one State and one Federal. The State legislation was enacted and signed into law
by Governor Brennan on April 3, 1980, with little opportunity for the Executive
branch of the Federal Government to review and comment on it. That legislation
could, if ratified by Congress, have a significant effect on the role of this Depart-
ment as trustee for the Maine tribes. :

We are encouraged that the tribes and the State have been able to work out
an agreement. However, we have a number of questions about the role of the De-
partment in connection with that agreed-upon relationship and believe that a num-
ber of points need revision or clarification. We plan to work with the tribes, the
State, and the Congress to make this agreement a clear and acceptable one.

S. 2829 would ratify an Act enacted by the State of Maine to implement a settle-
ment of the Maine Indian land claims—the ‘“Maine Implementing Act.” This Act
would define respective State and tribal jurisdiction. It would declare that the Houl-
ton Band of Maliseet Indians shall be subject to the laws of the State and that,
except as expressly provided, all land owned by Indians, Indian nations, tribes,
or bands, or by the United States in trust for them, shall be subject to State law
and to both civil and criminal jurisdiction of State courts. Exceptions to such
jurisdiction would include internal tribal matters and use of settlement fund
income, certain tribal ordinances concerning hunting and fishing, and jurisdiction
over minor crimes by Indians, Indian child custody proceedings, and domestic
relations matters of tribal members. In addition, the Passamaquoddy Tribe and
the Penobscot Nation would gain a status similar to that of municipalities and

. waive sovereign immunity with respect to actions in any capacity other than a

governmental one.
The two tribes would make payments in lieu of taxes on real and personal

property and be liahle for all other taxes and fees generally applicable in the State.
The Act becomes effective only upon enactment of Federal legislation extinguish-
ing the aboriginal land claims and “ratifying and approving this Act without
modifications.”

In addition to ratifying the State Aect, S. 2829 would find that the Houlton
Band of Maliseet Indians is the successor in interest to lands within the United
States of the aboriginal Maliseet Tribe and would deem the Passamagquoddy
Tribe, the Penobscot Nation, and the Houlton Band of Maliseets to be Federally
recognized Indian tribes eligible to receive financial benefits that the United
States provides to Indian tribes. Other laws according special status or rights to
Indians or Indian trust lands would not apply within the State of Maine.

The bill would also approve and ratify past transfers of land by these three
tribes within Maine and the United States, and extinguish all aboriginal title
and any claims arising out of such transfers in Maine. A $27 million settlement
trust fund would be established for the Passamaquoddy and Penobscot with the
income to be paid to the tribes quarterly and to be free from Federal control. A
$54.5 million land acquisition fund would be established, with $900,000 allocated
for purchase of 5,000 acres for the Houlton Band and one half of the remainder
to each of the other two tribes.

Funds received by the tribes would not be considered for purposes of future
Federal payments or grants to either the State or to individual Indians. Funds
obtained by the tribes from the State as a municipality would not be considered

. in determining eligibility of or computing payments to the tribes under Federal
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since any governmental entity which seeks to enter into commercial transactions

must agree to limited waivers of its sovereign immunity. However, confusion may

arise when one attempts to distinguish between actions taken by a tribe in its
governmental capacity and those taken in a proprietary capacity. Again, one means
of clarifying this distinction would be to authorize each Tribe to adopt a consti-
tution which would govern the activities of tribal government and also a corporate
charter which would govern the tribe’s business activities. The tribal corporation
could then be sued in the courts of the State as provided in the Implementing Act.

Section 6(c) would also allow persons with unpaid final judgments against the
tribe to obtain payment from the income of the trust fund established under the
bill. We believe this would unnecessarily increase our administrative burden and
involve us in unnecessary litigation. One alternative might be to authorize judg-
ment creditors to attach the income before it is paid to the tribes. As now drafted,
the provision would be unique in Federal Indian law, as well as inconsistent with
sectlon 5(b)(3) of the bill, which provides that income from the fund shall be made
available to the tribes ‘“without any deductions.”

We strongly object to the language of section 6(d), which would give Congres-
sional consent to future amendments to the Maine Implementing Act. We under-
stand from discussions with tribal and State representatives that this was not the
intent of this section. Rather, it was intended to provide the parties with future
flexibility in adjusting their jurisdictional relationship under the State Imple-
menting Act. Since that is the case, we recommend that section 6(d) be amended
to authorize the making of future jurisdictional compacts between the tribes
and State, provided that the roles of Federal officials are not affected thereby.

Under section 6(f), adjudications of the Passamaquoddy Tribe and the Penob-
scot Nation would be required to be given full faith and credit by the United States,
the States, and all other Indian tribes. Although some courts have accorded full
faith and credit to tribal judicial proceedings, statutory requirements for such
full faith and credit presently exist only with respect to child eustody proceedings.
In addition, since tribal governmental actions are not reviewable except in habeas
corpus proceedings in Federal court, a tribal court adjudication that violates the
Indian Bill of Rights might be required to be given full faith and credit. We
therefore believe that this provision should be deleted from the bill.

Section 6(g) of S. 2829 would provide that Federal laws specifically applicable
to Indians, Indian tribes, Indian lands, and Indian reservations shall not apply
in Maine, except that the Passamaquoddy, Penobscot, and the Houlton Band
would be eligible to receive all financial benefits the United States provides to
Indians. This single provision would make inapplicable every provision of Federal
law codified in title 25 of the United States Code and all other Federal Indian laws
except certain unspecified provisions respecting “‘financial benefits.” The task
of identifying those provisions would be a time-consuming and probably litigious
one. We believe that any laws not intended to apply should be specifically enum-
erated in S. 2829.

Initially, we were concerned that the taxation provisions of section 6208 of
the State Implementing Act might result in early depletion of the trust assets
provided to the tribes under the settlement. However, we now understand that the
tribes do not.intend to acquire large acreages outside “Indian territory,” where
such lands would be subject to real property taxation, except to enable them to
exchange such lands for other woodlands within ‘‘Indian territory’’ where they
would be immune from sueh taxation. The in-lieu payments which the tribes would
be willing to make for lands within their Indian territories would be very small
since the tribes themselves will be the municipalities with the authority to levy the
bulk of such taxes. Such in-lieu payments will apparently be made primarily to the
counties in return for the provision of services comparable to the value of the in-
lien payments. We prefer instead of fashioning this arrangement in terms of the
making of in-lieu payments, that the tribes merely negotiate contracts with the
counties for the provision of such services.

Section 4 of 8. 2829 raises another question respecting Federal-State relation-
ships. Paragraphs (ii) and (iii) would approve and ratify transfers of land in
Maine that were made in violation of State law. This is a wholly novel provision
for & Federal statute and may render the United States liable for the State's
failure to enforce its laws. The same can be said of section 11 of the bill. We thus
oquct to the inclusion of such provisions. We also note that subsection (a) of
seckion 4 is overboard in that it would ratify land transfers in Maine regardless of
any provision of the Constitution and Federal law. This would, of course, include
statutes not specifically applicable to Indians, such as antitrust laws, laws respect-
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ing national parks and wildlife refuges, and the Fifth Amendment. This could
also give rise to unforeseen liability on the part of the United States.

The bill would also recognize the Houlton Band of Maliseet Indians as an Indian
tribe, provide for the acquisition of 5,000 acres of land for the band, and extend
Tederal Indian services to the band. The Houlton Band is an organized group of
350 to 600 individuals located in the Houlton, Maine area. The Houlton Band is
not presently a Federally recognized tribe. Various Canadian Maliseet groups have
been recognized in that country.

The Houlton Band asserts a Nonintercourse Act claim arising out of aboriginal
possession of portions of northern Maine and a 1794 treaty. While the Noninter-
course Act applies to both recognized and nonrecognized tribes, an Indian group
must nonetheless establish that it constitutes a tribe in order to establish a claim

under that Act. The Department has established the Federal Acknowledgment
Project (FAP) to determine which nonrecognized groups constitute tribes. The
Houlton Band has not submitted an acknowledgment petition to FAP.

Congress, of course, clearly bas the power to recognize an Indian group as a
tribe. We recommend that such power be exercised only in exceptional cases, lest
too frequent bypasses of the FAP procedure lessen its integrity. We believe that
the opportunity to settle all Indian land claims in Maine under the proposed
settlement is such an exception. We, therefore, support the recognition of the
Houlton Band in S. 2829 as part of this comprehensive settlement.

Tinally, we believe it is critical that passage and implementation of this legisla-
tion put an end to this dispute. For that reason, the provision extinguishing all
tribal land claims in ‘Maine must be carefully drafted. We would urge, moreover,
that the bill also provide that no Federal money will be disbursed under the Act—
either for the trust fund or for land acquisition—until the tribes have stipulated to
2 final judicial dismissal of their claims. We understand that the tribes have no
objection in principle to the inclusion of such a provision. Again, as with all other
questions I have raised, the Administration stands ready to work with all parties
fo obtain a mutually satisfactory bill. We plan to work with the tribe and the
State hetween now and July 21 to develop amendments to S. 2829 which will
address the concerns expressed today, and a number of others. We plan to report

formally to the Committee after the July recess on the results of our efforts.
I will be happy to respond to any questions you may have.

Senator CoHEN. Our next witness is the Honorable Joseph E. Bren-
nan, Governor of the State of Maine. The Governor has been involved
‘0 the land claims case. from its beginning, first as Maine’s attorney
general, and now as Governor. We welcome him and look forward to

his comments.

STATEMENT OF HON. JOSEPH E. BRENNAN, GOVERNOR OF THE
STATE OF MAINE, ACCOMPANIED BY DAVID FLANAGAN, LEGAL
COUNSEL TO THE GOVERNOR’S OFFICE .

\

Governor Been~NaN. Thank you, Mr. Chairman and Senator Mit-
chell. First T would like to introduce legal counsel to the Governor's
office, Dave Flanagan, and I want to thank the committee for inviting
us to appear to give our views on this important piece of legislation

At the outset, I do want to staté categorically that the State of
Maine has clean hands, and I would suspect that the two U.S. Sen-
ators from Maine would share that view.

As has been stated, the claims of these two tribes are enormous,
involving over ball the land in our State and somsa $25 billion.

I belisve that they are the most extensive and the most complex §

claims filed by any Eastern tribe. In fact, the Federal official involvel

in this matter once stated that it was probubly the most comples §

piece of litigation. ever to face the Federal courts.

With respect to the interest of the State of Maine, I would like to §
begin by stating that as attorney general from 1975 to 1978, I was |

* the tribes to make a claim in court for more than $25 billion in d

137

personally responsible for the defense of the S i )
y ) ( tate g i
ﬁ:z;owgfg% extensively with the attorneys, m%ﬁlﬁggfgizslavﬁsﬁ
anthy cI())uldb 5 ?, a.éld other experts, I reached the conclusion that éh
fhato cot cla'e en ! 1tlslelf and the people of Maine successfully agai 2
the 1t (% 1 dls e11:(1? of the tribes. I continue to believe that if };vegmmst
fonc. ¢ Samects_a,lms In court, the State would ultimately rev;isl
s oBo same mﬁeé I have been involved with this case long I;nou h
e ang }171 X ugh to recoguize that there are responsible, compet. gt
oo o g hs ts w 0l (o not share that view, and I have pxzacticgd le .
long enot %,dv :r Sr:s:,’ ;3 i:;}éaﬁ ;my time any claim is litigated, there ig v;
paéticipants. » however unjust or unfair it may seem to the
0, notwithstanding my deeply held convictio
and should prevail, % acknowledge that this lllegilsiig.t?iltl);,sf%?ﬁgcvﬁo\giﬂ

provide for a sett} i i
provide ement, 1s in the best interests of all the parties con-
First and foremost: Tt will wi
. an most: with absolute ii 1
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- 'In short, litigation’ i i '
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fions acresulo land. During the long and uncertainperi d 0}‘
ligation, ws Vcol d reasonably expect that the ability. of"t?h"e' (ét g
Indé%ﬂ'-?-v- el' evelopers.to market bonds would: be severely:jeonardi od,
deed; reqi estater-markets‘ In half of Maine could 'bé“'f);d,"' > a5 1tze_d.
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T Ly
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ith the economic problems faci I
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sottlement. This proposal contemplated a federal payment of $25,000,000, a State
payment of $25,500,000 to be made over 15 years, and 300,000 acres of lands from
rivate parties, for which landowners would be reimbursed $5.00 per acre by the
ederal government. The total value of this proposal to the Tribes was roughly
$90,000,000. Principally because neither the State nor landowners played any
role in negotiation of this second proposal, it was rejected by the State and did

not become the basis for settlement. ,
Finally, in October, 1978, the White House announced a third settlement plan

through then United States Senator William Hathaway and Presidential Counsel
Robert Lipshutz. This settlement consisted of a $27 million permanent trust fund,
2 $10 million land acquisition fund to buy 100,000 acres of land and $25 million
in grants and loaus, all to be provided by the federal government. The total value
of this proposal was roughly $62 million. No payment from the State was proposed
by the White House. This proposal was agreed to by Governor Longley, Attorney
General Brennan, Senator Muskie, Senator Hathaway, Representative Cohen and
Representative Emery. The Tribes, however, never accepted the plan and ulti-

he ground that they had been led to believe they were

mately rejected it on t ;
entitled to more land under the terms of the February, 1978 proposal that the

Tribes had negotiated with the Administration.

[The remainder of Attorney General Cohen’s prepared statement
was read into the record and begins on p. 159.]

Senator CorEN. We have several more witnesses that are scheduled
to testify this morning. We have this room until 3 o’clock, so why
don’t we proceed at least until 1 o’clock or 1:30. Then we will take a
half-hour break until 2 o’clock and proceed from 2 to 3 o’clock.

Mr. Tureen, why don’ you bring your clients forward.

We are going to hear from representatives from the Passamaquoddy
and Penobscot negotiating committee. They will be accompanied by
Thomas Tureen, their attorney, who 1s with the Native American

Rights Fund. .
We welcome you to the hearings and look forward to any remarks

you may care to give on behalf of the tribes. ) o
Again, I would ask, if you could, to summarize your testimony.

Your full testimony will be included in the record. )
Mr. TureeN. First we will hear from Mr. Andrew Akins.
Senator Coren. Mr. Akins, please proceed as you wish.

STATEMENT OF ANDREW AKINS, CHAIRMAN, PASSAMAQUODDY-
PENOBSCOT NEGOTIATING COMMITTEE, ACCOMPANIED- BY
THOMAS TUREEN, NATIVE AMERICAN RIGHTS FUND; PRE-
SENTED BY CLEVE DORR, LIEUTENANT GOVERNOR, PASSA-

MAQUODDY TRIBE

Mr. Akins. Thank you, Senator Cohen. I would like to introduce

Cleve Dorr who will read my prepared statement.

Senator Comen. Thank you. That will be fine. .
Mr. Dorr. My name is Cleve Dorr, Senator Cohen. I am Lieu-

tenant Governor of the Passamaquoddy Tribe at Pleasant Point.

Mr. Chairman, this statement is submitted on behalf of the Pen-
obscot Nation and the Passamaquoddy Tribe in support of S. 2829.

This is an historic moment for our tribes, one for which we have
waited a very, very long time. When I speak of a long time, I am not
talkine about the mere 10 or so years that we have been pursuing our
land claims and asserting our jurisdictional rights in this most recent
round of court cases. I am talking instead about the 200-plus years
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that havé passed since General G i
: asse( al George Washington
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szrmlma%?(?(bl(%rieunfmr' trelatlesh(_iurmg the period 1794-1833. The P%s

! s received nothing at all for the lands taken i .
treaties, the Penobscots almost nothing. S et lemels howe baoe
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f / 100 years ago on lands withi i
township, and the land which was 3 e TS 00 e

, 8] g carved

Pl?&ats?lllt Point Reservation during the Ii‘;)e50’§ ut of the tiny 100-acre
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our behalf, the existence of our inherent tribal sovereignty, and the
“Indian country’’ status of our lands. '

It was this string of decisions which ultimately persuaded the
executive branch, under both the Ford and Carter ad ministrations,
that the Federal Government must take the lead in bringing about a
settlement of our land claims. The negotiations which resulted took 3
years to complete, and have produced the legislation before you
today.

Tﬁre settlement provides sufficient funds to purchase 300,000 acres
of average quality Maine woodland for our tribes and to establish two
$13.5 million trust funds. The settlement also deals with a variety
of jurisdictional issues. For example, under the terms of the legislation
the State of Maine relinquishes the power to interfere in our internal
affairs which it formerly claimed, and agrees that the jurisdictional
terms in the legislation cannot be changed in the future without the
consent of the affected tribe. By the same token, under the terms of
the settlement we are assured that non-Indians will never be able to
assert a constitutional right to a voice in our decisionmaking proc-
esses. All of this, of course, is in addition to protections against aliena-
tion of our lands, including eminent domain takings, which the settle-
ment legislation includes. The security which this compact provides
is of great importance to us. ‘

I would urge your timely attention to this bill. We understand that
it requires some technical refinement. For example, because the funds
for acquisition of the lands and establishment of the trust funds are
not being simultaneously provided, and because the land cannot thus
be instantly acquired, we cannot agree to the extinguishment pro-
vision as it is presently drafted. We are working already with repre-
sentatives of the State, the administration, and this committee on
appropriate new language. We also see that some clarification may
be required to insure that our tribes shall be eligible for the same
services as other federally recognized tribes. While we are prepared
to work on such technical matters, we would only remind you of the
obvious: This bill represents a negotiated settlement of a Jawsuit and
cannot be altered without the consent of the parties.

Thank you for your time and consideration.

Senator MircuELL. Is there anyone else who would like to make
a statement?

STATEMENT OF CARL NICHOLAS, LIEUTENANT GOVERNOR,
INDIAN TOWNSHIP, PASSAMAQUODDY RESERVATION

~ Mr. Nicuoras. Senator Mitchell, my name is Carl Nicholas. I am
Lieutenant Governor of the Passamaquoddy Tribe of Indian
Township. '

Due to the sudden illness of our tribal Governor, Harold Looey,
who is hospitalized and unable to attend, I am here on behalf of the
Passamaquoddy Tribe of Indian Township.

Senator Mitchel, it is also a pleasure to support today S. 2829, the
Maine Indian Claims Settlement Act of 1980.

After years of negotiation with the State of Maine, the negotiating
committee presented to the tribal members of Indian Township, at
its general meeting held in Indian Township, the final package for &
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referendum vote for ap i

\ pproval of this package. It w

) A?Titinunallumlc))us majority of the membersgpresenta:tptises eglel;{inan

o gein, et assamaquoddy Tribe of Indian Township su or%.
ement package, and the Passamaquoddy Tribe also suggort:

the Houlton B : )
my iribe. n Band of Maliseets. I express this support on behalf of

Thank you.

Senator MircueLL. Thank you, M i
Mr. Tureen. Next we havg M;". Pgﬂ:)%das'

STATEMENT OF WILFRED PEHRSON, GOVERNOR OF THE
PENOBSCOT NATION

Mr. Perrson. Thank you S
. enator Cohen and S i
Lo mmsoN. T y ena enator Mitchell.
ofl\S/I. a0 e;e today on behalf of the Penobscot Nation in support
Y people authorized the negotiating commi
| y ] mmitt
stzhleo Ill‘gsililntlgyI r:;;:rvlatlon&\\alde vote. 1 livged with thgeluilzidcﬁlrilgn(;rsfzcg
) . Pleased that it is nearl i
to %ve as we were intended, with a futurz {so\:r'gfl ?LOS ;ha;,szve cen begin
b I;)l;llcérxéogr you will hear voices of opposition to S. 2829. T have also
bean el c?nere ;:hgﬁpg;siﬁg gfo_se _c;f mfy people who disagree with the
oo ; . 1
to {r)resent dtheirhviews to thié (I:‘(l)gm(;it?;: bribes. I support their right
ou need to hear their concerns, their .mistru 1
. 1 s, st, th
ﬁlzl ‘fg% i:;hl?igcsk ;‘(;lh;(;‘h I‘uél fdeep in us because of the 32;&53} %I:((i)[?ilé
round for centuries. Hear them, for the /
people and our relatives They want to catry thia bo ook,
: . L get even and ca;
"I“ ﬁgil}:lwogynft; [\In;edg\‘r‘?; Erm, tbl:it most of out people felt;,ll'ywtgl l}?;\(r)ecgflg:,
' . e . . °
Nation in supaoet oS b 81‘;9.0 ay speaking in behalf of the Penobscot
g‘hank you.
enator Comen. Thank you ver
: C Y much, Mr. Peh .
IS\EI. g‘U:Ré‘lEN. The next witness is Mr. James Sz,plifi(();.
nator ConEN. Mr. Sappier, please proceed as you wish.

STATE];‘[;E:;TT OF FRANCIS C. SAPPIER, NEGOTIATING COMMIT-
MEMBER, PENOBSCOT NATION TRIBAL COUNCIL

Mr. Sappier. Thank you, Mr. Chai

v papeiee. Tha) you, Mr. .hmrman, and Senator Mitchell.
mem}lr)er.i me is Francis C. Sappier, Penobscot Nation tribal council

I am here to give m i
A y support for the Maine Indian La i
toc%;hoef lg‘gggf) S. 381\219. The history of this settlement will mltlagnciallgé
lo the museuir(io dzlt%on so that we can preserve our Indian culture
T ose sm?ln crle arta}gl, 01? Indian langqage and traditional rites,
e, of a full nation government and a

In closing, I support this settlement, S. 2829. It will bring a just

conclusion, for a} i 1
Thank vor r all concerned, to the many in)ustices of the past.

Senator Conen. Thank You, Mr. Sappier.
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Mr. Akins, are there other witnesses?
Mr. Axins. Yes. We have Mr. Francis. od a5 vou
Senator Comen. Mr. Francis, you may proce y

STATEMENT -OF JOSEPH FRANCIS, MEMBER, PENOBSCOT NATION
TRIBAL COUNCIL

ish.

' tor Mitchell.

Mr . Thank you, Senator Cohen and Senator N

’1&1. Effﬁaciz Joseph %‘rancis. I am o member of the Iffr;ol())]s;t;t:
N ;tign tribal council. I hmif beeél choser(lnz;}s ;5}}11: %{2?111 (folun?(filaanand

; 1 I am here to suppor ; :
%t:il§on Sz(i(t{fle};ﬁegrg(kt}t on behalf of the Penobscot tribal Cﬁ)uncﬂ i

(Im}lll‘we found many inequities in the act, and generally s\ll)tiveig };1;5,
it is n;)t so appealing to me or my people. But commonsensg o weigh
b1 ciple, and this act was ratified 2% to 1 on a refer%n_}n%sourceé
Pllllnl I;e‘{lizing that all parties have exhausted all of ¢ eir 1 ol
in se kiI; a just and fair settlement. You will hear pthelfs t%pptribal
1tlllxi:eseettl’egment, today, but they do not reflect thefOIﬁmSOtI,:L ge o (:1)\/[ ribu
council, the majority of the tribe, or the people of the

Thank you, sir. Thank you, Mr. Francis.

%ﬁ%&irgg H{?\?Xe are finished and will answer any questions you

may have.
Senator g
them either to you, Mr. Akins, or to you
Just for my own purposes, you have 1
hearing testimony tomorrow from oppone;
tlement from both within the tribe as we
opposition from nontribal members.
Could you explain your relationship
be testifying in opposition? Are they me
Tribes? |
Paﬁgmﬁﬁﬁggd%ro; what T understand, they are all Pptrllloaslggsﬁ :ﬁg
they are all out. members. We do not have problems w1 :
here. It is a matter of their right.
Senator Couen. I want to ma

i stions, and I will direct
Comnen. I have a series of q;l:ttornéy, o Tarcen.
ndicated we are going to be
nts of this particular set-
1l as some expression of

with those Indians who will
mbers of the Penobscot and

ke it clear for the reccf>r<iil, t_h(celre h:i
1 is 1 i be a full and o
estion that this is not going to . oper
gie:(;rtlsss?ﬁea;%g%lebate by all parties concerned. _W}els, Se{lag(l).g 1\1/1111;.& iﬁg
and I, have tried to make it ch;,lar f(ﬁ‘ t{ge reco;‘lc;tt; &51;1 t,: ?;hat e
b . . . 0
§ rties as we can, within the time cons the 2 ;
itlg I}l)ﬁelslz’nrtméheir testimony’, both in favor and 1{1 oppoggi}:n‘;r }?:’\x"‘iﬁ
look forward tomorrow todh%armg thos;e tl:}t;:t ;:gﬁ:ssion T oo
ir osition and the reasons for
gﬁgggsistaligg ((i)})) I:for nontribal members who are also opposed to the
settlement itself. i ning
Representatives this morning i ‘
catedptheir so-called bottom line n terms O0 0t
involved for a settlement on this issue. Une was
State land or State money. The other Wa? Iﬁot}]l risC
nations and the 1'etenti)on by the State of bo
jurisdicti s the tribes. .
]ur\l'/\sfil:;tm?\gsl‘(riell)e the bottom line in terms of the tribes’ accﬁgﬁ:x;ge
of this settlement? What would be indispensible if Congress w )

the State of Maine have indi-
irom f what basic principles are
the question of no
urisdiction of other
il and criminal
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in fact, reject some of the provisions? What are those basic elements
from which the tribes would not or could not deviate?

Mr. Axins. Senator, our bottom line is 300,000 acres of land plus
a trust fund of $27 million. That is the bottom line.

Senator CorEeN. In other words, if the Congress were to lower the
amount in the trust fund, it would be rejected by the tribes. Is that
correct?

Mu. Axins, Yes. , :

Senator Conrx. What would be the effect if Congress were to reduce
the amount of land itself, the 300,000 acres? Would you reject it?

Mr. Axins. We would really have no option but to reject it.

Senator Courn. What if Congress were to reduce the amount of
money to be appropriated for the total settlement package? In other
words, if Congress were to reject the $81.5 million, but nonetheless
retain the trust fund of $27 million and the 300,000-acre provision,
leaving that intact? -

Mr. Axins. No.

- Senator Conen. That
is concerned. The lando
Is that correct?

M. Axins. Well, we have made an
at a certain rate. If you or anyone el
to sell for less, that is fine with us.

Senator Conen. That would be fine with the tribe, but I assume the
landowners or their attorneys, who will be testifying shortly, would
say that is not fine with them, and there goes the basis for the
settlement.

There was a report on April 27 of this year which described the
manner in which the tribes anticipate the use of this land. There was
reference to the purchase of two sawmills owned by the Dead River
Co. and that the Dead River would be on, let’s say, a management
contract for 5 or 10 years. Is that correct?

Mr. Axins. Five years.

Senator CorgN. What is the state of those negotiations right now?
Can you tell us what kind of arrangement has been made? For ex-
ample, would the company get a percentage of the tribes’ net profits?
What are the financial arrangements between the tribes under the

operation of those two sawmills?

Mr. Tureen? '

Mr. TurrEN. Senator Cohen, there is a draft
tract between the two tribes and the Dead Riv
There are two contracts and frankly I—one r
other runs for 10. I do not remember whic
proposed land contract is the longer of the
note, though, first of all, that these are pro
has been agreed to. Second, they both conta
tion on 6-month notice so that if the arran
it can be terminated by either part

does not affect the tribes as {ar as the tribe
wners might have some objection, however.

agreement to purchase the land
se can convince the landowners

of the proposed con-
er Co. for management.
uns for 5 years and the
h is which. I think the
two. It is important to
posed contracts. Neither
in a provision for termina-
gement does not work out,

y—either side on 6 month’s notice.
The proposed contract oes provide for Dead River to be paid a

percentage of the net profit. As I say, those contracts have not been
finalized, and I don’t think it serves a lot of purpose to discuss the
details of them since they have not been finally negotinted. They would .
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also relate to the provision in the Jegislation which provides for E
management of the land in accordance with reasonable terms put g
{orth rf)y the tribes. ]
What we have envisioned in discussing this is that those lands will
be managed during the early yeurs, in any event, by the Dead River
Co. in close consultation with the tribes pursuant to these contracts,
if we are able to reach a satisfactory contract. That would be the way
in which the property wus handled initially. Most of the land, as you
know, would be coming from the Dead River Co. They currently
manage the lands. We know they are pretty good lund managers, and
this would allow for a smooth transition uring which time the tribes
could expand their own staff of land managers.
Senator ComEN. Is it fair to say that this comes at the request of the
tribes rather than the insistence by the Dead River Co.? Some opinion
has been raised in various editorials concerning the unique treatment
of the land that will be transferred by the Dead River Co., the impli-
cation being that they are going to derive a benefit out of the entire
transaction. If you couple that suggestion with a management con-
tract in which there is a percentage of the met profits, you start
building up at least the impression that this is benefiting the Dead
River Co. at the expense of the Federal Treasury or perhaps even the
State of Maine. '
Am T clear from your statement that
such, comes at the request of the tribes
Mr. Turgen. I think it is mutual. ) .
Let me say abt the outset that people have the habit of seeing the
“worst and expecting the worst. We fully welcome any scrutiny of any
part of this and, as Secretary Andrus testified earlier, their appraisers -
have justified the prices that have been negotiated for the lands so
far. .
The Dead River Co. was interested in that management agreement
for a very simple reason. They are prepared to sell ractically all of
their lands. They have a staft in-house, and it was their feeling they
did not want to put those people out of work. overnight. They told
us that they were reluctant to sell all of those lands if 1t meant over-

night putting their staff out of work. ) .
There is & coincidence of interest there because the tribes for their

part are going to need assistance in land management during the early
years. So the interest of the Dead River Co. in terms of their own em-
ployees and the interest of the tribes in needing management coincided.
1 think it was very much a mutual matter that we have gone as far
as we have in terms of discussing that arrangement. No contract, o
course, has been signed yet.

Senator Conen. That is a 6-month notice of termination?

Mr. TureeN. That is correct. )
That is something that does not get talked about very widely, but

this management contract, as
and not the company?

: will receive Indian territory treatment. In f

- posed Federal act, many of the Federal T

it is a very important feature of that agreement.

Senator CoHEN. In the testimony before the Joint Select Committee
on the Maine Indian Settlement in Augusta, James St. Clair, whois
the attorney for the State, or at least a consultant for the State, said

that he believed the proposed settlement fairly reflects the potentials §

for winning and for losing that exists between the State and the tribes.
Mr. Tureen, would you agree with that statement?

- of unnecessary Federal interfere
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Mr. TureeN. We have avoi i .
. N. 9 voided stating odds on th
é(%{_lélg ?[tt?lt;(iagk 1pt p}lose same hearings that he beliI:ave: s:hgasgfi.SA‘_ndy
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iy councﬂc?IIlne L}l)nder some criticism, I assume, as have gome :fn t',h
e council er?d eﬁs, that you did not negotiate from full stre t}?
wnd th ha?:re hgﬁil d b af\(;e, in fact, gotten a better deal and thatn}gou
toirxorroxv. r more. I assume that will be the testimony
s it your considered jud
‘ n judgment that i
lbgrgngth, and this does fairly reflect the };)%%e?lgigfﬁu?ted firnonmin P
311\25 %‘nder the circumstances? oW g and
r. T'ureEn. I think we certainl i
| ¢ y negotiated f. ‘
%i (;xrrl(;uilg tahg_ree with what Dick Cohen said earﬁgggtrlr;gg %ﬁl Shrengin.
homs In | czlmsr r?gcsieoiui Iin;]lound were characterized by a mutugln:égszzﬁg
_ e
ha’}rlrllon_lous, hoy onin & é);ﬁgfandable atmosphere. It was not always
set-t-le?n Jeliigt?ents that go into deciding when to pull the strin
flen shoulld e vegy‘dlﬁicult and are not easily articulated gons
tive. T areun gstand that Indian tribes are inherently cons
e e %bOUtvt?ﬁgrlggnceg'ned ﬁ?(iut their futures. The{r are ?f‘::';
I 8 : the long view. can say is th 1
¢ is
og-ut%gelllrllex;g ’%h]z;t tlri‘ls_settlement at this poi}171t in tzﬂn?}irscgents m_a(tile
o 1 thil eé' his settlement i hand is worth morep%fxopnghe
aspect of the d%islrfl(;)ri.iovgi}tx?l?;’\?lyl(:ihentsland ik about th:]:ocia?
y at would go along with litigati
fggltl ﬁcxgl:;lﬁl_ze a negotiated set-tlementg By ggﬁg;&l})&ﬂlgﬁh@. Axf}ione
gel more— (;;mﬂ could say that you could have gotten 11)1701'e lc)zga:; o %}}l's
ey ent 1s & (ﬁ)mplomlse. We are not entirely happy with ':eb '
Senator CoHeENmrIzrgchEd’ g?éi) (t-hat-is what a compromise ils, o
; _ . ction 1), the amoun :
&lgélt(z(c)l floxs theiﬁpm‘chase of lands for the Maliseetsti;) f$£I)I(1)%n($go ap}()ir(_)-
oo & 11')oec" ct aan%ount of land, namely, 5,000 acres. Wh is hls
Passamnpﬁo dllﬂ ’I-? L for the acquisition of lands for the P.enoby 1:, o
Mr TgREENY T}l;lbes_not also tied to a specific number of ;((::0 %nd
ltion., a5 oo l;nowere is not any particular reason. The Staterf: i
tho st s hou knov, contemplates acquisition of 300,000 acres I%l§-
;000 acres that is acquired within the desiénated area thi;z
act, the amount of money

that is being appropri
propriated fr : :
300,000 ncres of average quality land, " 1 suflicient to buy

Senato 1 i
r Conen. In section 6(g) ond in other sections of the pro-
ndian laws are made in-

applicable to the Maine Indian tribes, I would ask you, Mr. Tureen

L ‘i th i y i
in the testimony before the Joint Committee of the Maine Legislature

m Augusta, you said that i

) as the negotiati ine
titbes came to see the general body ogf Fede(x)-gls Ilﬁ'gi(;?:(lisiiv, atzsh:, i\(’fguée

- i r
Is this sentiment the reasollllc?)(lelllﬂtrlll:i3 Itrlllanageme{lt of el propert}s.
Fel(\iflfa%rIndmn law from the settlement bﬂel?exclusmn of much of the

e, ﬁfiﬁﬁli\rf;ﬁ&lgmr_x, there is no simple answer. The general bod
thot v Ind heldalfv 1s excluded 10 part because that was the 'l?' 4
0 in the negotiations. It was the State’s WI(;SVS 11;}11:.%
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the destiny of the Maine tribes as much as possible in the future
should be worked out between the State and the tribes.

The tribes were concerned sbout basic fundamental Federal pro-
tections which they had not had before the recent round of court cases.
So'it is also true to say that the tribes are concerned about the prob-
lems that existed in the West because of the pervasive interference and
involvement of the Federal Government in the internal tribal matters.

Senator CoreN. The reason I raised the question is because tribes
in other parts of the country are going to look to this particular section
and raise questions as to why they could not enjoy a similar type of
freedom from Federal intervention in the control of their lives. That
is a question that other members of this committee are going to want
to deal with. I am sure it is going to be raised by other Members of the
Senate and perhaps the Congress itself.

If 1 follow this theme a little bit, in section 5(e) the Federal act
rovides that 256 U.S.C., section 177, the present codification of the
I1<Jonint:ercourse Act, will not be applicable to the Maine tribes. It is
replaced by a special restraint on alienation which is found in section
5(e)(2).

Why did you feel this new section on alienation was needed?

Mr. TurgeN. Let me preface that by saying that in terms of what
you were saying a moment ago, if there was only one kind of relation-
ship the Indians had to the United States, one might be
more concerned about the precedential nature of this settlement. The
fact is that there are a myriad of different kinds of relationships that
Indian tribes have with the United States.

Senator Congn. I do not think any of them enjoy the status of the
municipality, though.

Mr. Tureen. They are all different. They range from terminated
tribes to the Alaska Natives to the 280 tribes. There are all kinds of
different relationships—the Narragansett settlement that was passed
in the last Congress. '

With all due respect, and I know these questions will be raised, and
I would expect them, I do not see why the addition of one more peculiar
unique relationship between the United States and a tribe, or two, or
three tribes, is going to substantially change the situation that we have
today because it is already the nature of Federal Indian law. It is
already highly idiosyncratie.

I am sorry. Can you repeat your basic question again?

Senator Conen. 1 am wondering why you felt that this special
restraint on alienation was needed?

Mr. Tureen. That was a matter of convenience, and purely that

Senator Conen. Does the new section carry with it the whole body
of law that we now have pertaining to the Nonintercourse Act?

Mr. TurgeN. Yes, without any question. The statutes are the same.
There are a couple of minor differences.

In our negotiations we provided our own Nonintercourse Act merely

as a matter of convenience because it is only going to apply to par- §

ticular lands in Maine.

Senator ConeN. In section 8(c) of the Federal act, the.Federal
Government is prohibited from counting the income realized -as s
result of the implementation of section 5 which is the ‘Establishment
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of Funds” section of this bill in . i
computing any 1 indivi

hoIliseholc_ls, members of those househglds, cf);r %:?1{ :rli(il)et?so mdividual or

Mow did this provision come to be included? '

nglTEﬁt_EE_N. Ortto t;he1 tribes themselves.
_ » vOIS 1s ot novel. We understand this provision h
ilr;(;leuc‘l‘ziis u;a(iglrfrf 1131(1111(15? ?\?atut'es.}% believe that t-he%mticflﬁr lxgggfgz

‘ : avajo-tiopl settlement. It is fair i
It)l(l)iit;ioguztf 1&1 :stslelrllst-tla}. 1:1 ortexkz:mp e, the sebtlemenébprrgirli}c’legbgggu:
0 ) ust 1unas to be set aside for old 'S O
tribes, for income to be paid to th  this Kind of oo o the
lngunge. theomme b P 0 them. Absent this kind of protective
1age, oney pald to them could simply red i I

security. The tribes, through their 1 D rould be s social
the social security fund which (indsett ik o e o ebsidiaing
settloment Fority tund, 1c o not think is the intent of the
other Foloral come! n( ;d to benefit the Indians, not merely to supplant

Senator Congn. This commi i '
] EN. 1ttee has received a lett i
m:ggzlllogedceal'lle1' today, from Robert Coulter of th(:s ffl,diglll] I(I:?a\g
Tribesls ﬁouledntl;zrh Izlt(()l‘zlsamég that the }]i’enobscot and Passamaquoddy
) ed to reassess the settlement package in I
the United States June 10 decision i ington v. Sonfourof
) ; U decision 1n Washington v.
ﬂf\fﬁsl oft t}l%‘e_ Colewille Indian Reservation, and ugdecigonO?;ﬁJ:ge gg;ﬁd
v ast Friday, White Mountain Apache Band v. Bracker °
M?‘ y’<I)‘IIJJ agree with that suggestion made by Mr. Coulter?
s &EEN: No. I read both of those opinions, but aside from
Hhateve tl,h ey .;lay., I do not know how one could enter into negotia-
St Canot ?11 party who took the position that every time the
eyome T(])nm;)t anded down_ar}othgr case, the matter should be
pepemed, anﬂ ag-;}rf;n% neg?itl_aftlon 1s. At a particular point in time
thgt s what ogree » 80d 1 you are bargaining in good faith
S t?%‘fﬁli‘ SOHEN. Then if you have reached Your settlement with the
e wl ﬁt 1T):ou ffael is fair and reasonable, and even though other
i t% b ! eS tgﬁ;(;;l‘mg dox&rn bha,tfwould tend to make your case
1 , you i X i
apﬁoprrll‘ate to rec‘;;(%nsidexy 1t at %hli]sogoi;%? it would be responsiblo or
r. LUrgEN. We have negotiated in i
otger side has, and it would preclude bhatglg;)zﬂi f:fl bllnléhzZrE; pome the
enator Conen. That is all I have for now .
Senator Mitchell? '
enator MircugLL. Mr. T i j i
haﬁfen rf‘f this Ieg‘i;_lation is notué‘gg,ﬁt’ae(;\‘f?hat’ = your Judgment wil
. LURBEN. We will file our suits. The F
; 1l file our . ederal
?vslstinfél g\&lilogrovc‘?:dh ;Xrl:h lttlglqtlon and the tribe;a\vi(l;lrosﬁgzng;%%%ec{
prgceed onl\t&he.ir Ve b established in several cases that tribes can
enator MiTcueLL. Based u i i i
cages, Wr%‘lat WouldI litigation in\Ir)(?lltlfe}?rouIr erperionce in. this and other
.I. L UREEN. It would involve—there are s vari i
: et
which the suit could be brought. I really cannot g;teig;;ooiii;ﬁ)sr:i;n

- precisely how we would file the action. That is a decision that I would
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Senator MrrcaELL. If the matter were liti gtsdkalfl the way, do you
; { estimating how long it wo ake?
haﬁrar&‘yUgggN? 'I(?ste estimgtes of 6 to 10 years, I think, are conserva(i
tive. My guess is that it would probably be at least that long, an
ice that long. o )
pels'léigstg;v i\(;IeITCHELL. ng you get into all-out litigation, woulsl 1ttﬁe
your intention to use all legal resources at your clommand to press the
claims in behalf of your chengs? bt about that
. zEN. There is no doubt abou .
%ﬁ;a%;?REIITCHELL. Including those th;xt. would have an effect on
i throughout the affected area’ o
tlt%\(/%[: O'II‘?JI;cC}j:ENfOT}%e tribes would be seeking full restitution under the
Jaw and would be using every legal means available to them to press

1 i lly and effectively. _
tht;lragiag?hsijgﬁ;efg;gﬁnto E:10 that.):l‘he tribes are morally bound to

do that. ) ) ol b
MirceeL. What effect, in your judgment, woulc
seti?glztéft have upon other suits by tribes throughout tﬁle Natlﬁﬁ*ict
Mr. TuresN. | would think that this would only siNe ?1 rect
offect on the Nonintercourse Act claims, and there are only a han
i BEast. ] ) '
o fht%?ni{n §2§retary Andrus was correct this morming w}tllelnt}ie s?;g
that the most important result of this is to demonsgate a ;1 on
tribes and State governments and the Federal Overtﬁlmﬁndiﬂer-
negotiate in good fait}éland dcan reach_1 %2 :r%iefalﬁ-ent on their
ich is reasonable and appropria | fair. '
en%ei}:i‘g]licilhitrthat is the mostpfmpo1'tant thing that thl,s settl,le(xirilzgg
stands for. That is, the proposition that disputes bet':\\- een : hI} hans
and others should be elither resolved through the courts or g
; g egotiated process. _ ) L
anS}égI;z:)?bf/I?TgHELL. '1?011 heard my earlier questions x:(}(ilgzu1 g::lgs
alienation of land and how that position does not apply to eent; s
io be acauired by the Mo B that. this could. result i
—that is, on the suggested cr
zllil:]fersal of Maliseet land as opposed to the Passamaquoddy and
?
Peﬁﬁp s’%(i}}ngES: My clients support the Maliseet Band—the leli‘lliion
Band of Maliseet Indians. T%ﬁy_ hlave(i throxgegéltztcllt this process. They
y h like to see their lands pro . ) N
Vvox:lsdygﬁl-l{n%l:\{? it is the Passamaquoddy and Penobscot Trllbes W tl',nctg
have agreed, out of the funds set aside for ‘them in the set.vt el’ﬁﬁl’o o
provide 5,000 acres for that band. We would hope and u];ged- } he
Congress would provide, at least minimally, the same 1;nd oofpthe
tections for the land as it provided for Indian ’cerrltox%r1 ’:,mths 1 the
Passamuquoddies and Penﬁbicots. Wei\;folxlﬂd hope tha e St
aine would concur in that one provision.
of é\gntzll.légr‘ ‘i\(j’[lll’ll‘CHELL. There exists a State law which hnshb(?en eni&ﬁ}gd
and legislation which is now proposed in Congress. Is té ere tfuged iIgl
else which any party anticipates recelving which 1s {10‘ cor:‘a ned i
these two documents? That is, are there any ancillary ggx{aed ons,
any side agreements, any other provisions that are not ?mc uded
the State legislation and this proposed Federal leglsl_atlont. Jrate
Mr. Tureen. There are things which flow from this bu n(})1 SelE/I sl),in'e
- agreements. For example, this legislation provides that the
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tribes will now, for the first time in history, begin to receive their full
share of Federal Indian programs. As you may know, they have been
drastically short changed. During the last few years, those were the
only years since 1832 when they received any benefits that were
especially set aside for Indians at all.

Obviously, and we have discussed this with representatives of the
Carter administration, that question of funding must be addressed.
The Maine tribes must have an equitable share of money for which
this legislation calls. They must have their fair share of capital im-
provement funds which have not been provided in the past. All of
those are matters which we expect to address through the a propriate
channels, the appropriations process—discussions with the admin-
istration and such.

Senator MircueLL. As I understand your answer, then, apart from
those matters that are specifically identified in the legislation, or
which flow naturally from it, there are no separate matters. That is,
the people of the State of Maine and the Nation can be assured that

~ the agreements are self-contained and that whatever benefits ought

to be received by either side are spelled out in the agreement. Is that
2 fair statement to make?

Mr. Tureen. 1 think that is fair to say, except for things that
would logically flow from those two pieces of legislation.

Senator MircuELL. You heard Secretary Andrus and Attorney
General Cohen both testify regarding some areas that they feel re-
quire some more work. Indeed, you yourself—not yourself, but Mr.
Sappier, I think—identified such areas. I assume that your clients and
yourself are prepared to continue working with the Secretary of the
Interior and the State of Maine to resolve those areas, hopefully to
meet the objections which have been raised by all sides, and to per-
fect this bill to eliminate in advanee any possible opposition to if.
Is that right? :

Mr. Tureen. There is no question about it. We are looking forward
to doing that within the next couple of weeks. I would concur with
Secretary Andrus and with Attorney General Cohen when they said
that they feel we can be back by the time of markup with solutions.

Frankly, I would like to say that I have read Secretary Andrus’
testimony in 1ts entirety. I think it is remarkable that at this stage we
have as few problems as we do. I do not see anything that he is raising
that in my estimation is not soluble. Many of the matters that he
has raised have already been discussed between members of the
negotlating committee and representatives of the Maine attorney
general’s office and the administration.

I think for the most part we are dealing with technica) refinements,
mabters of clarification, and no substantive changes.

Senator MircHELL. In the ordinary land transaction, the buyer
negotiates with the seller. It is the buyer who is aying the price.
One of the comments made about this process which renders this
unusual—I know you have heard this comment because it was made
to you in & meeting which I attended by someone else—was that
here you, representing the parties who will get the land, negotiated
vith the parties who were selling the land, but the person who is
poying the money for the land was not in the room. This, I think you
vill concede, is an unusual situation.
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What assurance will you give this Congress, the people of Maine,
and the people of the Nation, that even though you were lacking the
normal incentive that a buyer had, that is, that the money for the
land or whatever goods or services were being purchased was coming
out of the buyer’s pocket, that you have negotiated a fair-and a reason-
able price for the land in question here?

Mr. TurREEN. Well, Senator, that normal incentive might not have
been there but another very real one was. That was that we were

oing to have to face you today, and that you are going to have to
ace your colleagues in the Senate, and ultimately you are going to
have to face the House of Representatives, and the administration is

- going to have to pass judgment on this.

We knew from the very beginning that unless what was negotiated
was reasonable and fair and within normal commercial limits, it was
pot going to fly. Thatis why we—none of us is expert in these matters—
hired the most competent consultant that we could find. He wil
testify tomorrow at the committee’s request.

We fully expected from the beginning that all of this would be sub-
ject to scrutiny. I am pleased, but not surprised, that the Department
of the Interior would send a team of appraisers up to Maine. They have
come back and said that that which was done was appropriate and
within normal commmercial limits. '

1t is not that difficult, really, to price out Maine woodland. It is
not as ethereal as is much real estate appraisal. Basically what you do
is count the trees. You count the species. You multiply the number of
trees by whatever the price is. You add in something for residual
and the quality of the land, and you discount. It is fairly mathe-
matical. T think what Interior found was that we did not deviate from
that normal approach.

Senator MrrcHELL. So I understand you conclusion to be that you

and your clients ave satified that the amount being paid for this land .

is g Fair and reasonable one. If you had the money and were aying
your own money, this would be a reasonable price from you standpoint.

Mr. TureeN. I think that is the position of the negotiating com-
mittee at this point, and that will be the recommendation to the tribes,

yes. )
Senator MrirceELL. I bave one final question.

You have heard me refer previously to questions raised in two
documents which I put in the record, and I know you have seen these |

before. They may have slipped your mind in the intervening months,
but since one of them seems to be directed at you, I wonder 1if T could
ask that question and ask you to comment on it?
" Mr. TureeN. 1 try my best to forget about documents’ like that.
Senator Mrrcasry. This is a question that appeared in the Bangor
Daily News editorial of March 28, 1980. It was among a series of
questions, and it says:
If the Indians get their land and money in Maine, will the Native American
Rights Fund and the other foundations that have bankrolled the Indians in their

legal quest dispatch an army of well-financed lawyers to Maine, to chase down
other historic injustices heaped upon the Native Americans by our forefathers!

Do you have »ny comment on that question? . ]
Mr. Tureen. We try to be effective advocates for our clients, and
I hope that the Native American Rights Fund will continue to do that.
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1t should be apparent to the Ban, i
_ > : gor Daily News and to thi -
ﬁltt_ee that the Native American Rights i’?unds—tllllat netiltllllserc%llllle
ative American Rights Funds nor I, nor Archibald Cox, who is
i\llllbl’i :}(I)C}ﬂrsnigl,. Igocli the ﬁrmt(t)lf Hogan and Hartz here in Was’hington
) 1S assisted us over the years—none of us has a conti :
mterest in this case or any contractual. The tribe has noI::;E%:;l:mflﬁ
Ob’lIl‘iam]gn to pa]% aﬁly &f us anything.

e Bangor Daily News seems to be misinformed on th i
gs&ems to believe that 10 percent of this, or something, is go?lggpt(:)l%%
fo i e N ative American Rights Fund, which is not true. But we try
?i e responsible advocates, and we try to effectively represent our
¢ gnts. t}) hﬁ)e that we ﬁvﬂl do that in the future. '

enator MircueLL. Before you acquire specific parcels of 1
gﬁzutlﬁfelﬁf‘zﬁslﬂ})le ygur éntenktion to conductp&n a{>pl;)o 1'ia.teosea9£g’o¥
t and and make certai i i i
thiti ygi‘l il e oo ma X ertain that the title be a valid one
r. TurREeN. Under the scheme laid out, the land wi i
_ : , will b
Ey the Ulilted States. The United States has its own progi:i%(xlll;u‘f?)?’
cgg:éﬁ;;g’ﬂ a?o%id%in I %gderststpd 1t.I Gt‘)reﬁerally speaking, it requires a
¢ nation action elieve. I am
Justice Department’s es iy o o
procedures here, but it is m d i
that not only do they search the title but they cureya;l; Sg?:gt? (éllnn gt
maéy be thel]\;f in any event. *
enator y
yOél gentllemelxllr.CHELL. Thank you very much, Mr. Tureen, and all of
enator CoHEN. There is no financi
and tho alionce vou omeroont) o financial arrangement between you
ISV.[r. Tureen. None.
enator C .
gentlemafl . oHEN. Thank you, Mr. Tureen, and all of the other
We have one final witness this morni i
} v his 1 ng. He is counsel for the land-
gwr_lglb,.Donald Perkins. He is with the law firm of Pier((:)é Xi\\l":)no((ii
cri ncin, Allen, Smith, and Lancaster of Portland, Maine. He is legal
ggug;itigg se%ver"al t(',)}t; tlie lglrge landowners of Maine who have &greged
pate in the land tr ' 1 i
pr(l)&oseigi ligislation. nd transfers that are contemplated in this
r. Perkins, we look forward to hearing : :
f your remarks.
If you could summarize your stntemerft, it would beb very helpful

at this point in ti :
sy point 1 time. Your full statement will become a part of the

Please proceed, Mr. Pefkins.

ST:TEMENT OF DONALD W. PERKINS, COUNSEL FOR LAND-
WNERS IN MAINE, FROM PIERCE, ATW00D, SCRIBNER, ALLEN
SMITH, AND LANCASTER, PORTLAND, MAINE ’ X

Mr. Pergins. Thank you, Senato
INS. » S r Cohen and Senator Mitchell
w}z\(l)lj}rl ;1‘;1;1;3 é?clgt%%&ﬁlmoiel:klgs' I thldcoungel for Maine lzmdcowem;ars
Mo have indicat gness to provide options for the sale of forest
In(Iiia,n claiin Sn.:mket value to facilitate the settlement of the Maine
understand that the Governor, the Mai
: 1 ¢ ne attornpe - -
bers of the Maine congressional deiegation, and other gfglrilgrraélfn{:::;-
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Treaty made by the Commonvealth of Massachusetts with the

Penobscot Tribe of Indians, June 29, 1813

This writing indented and made this tweaty-ninth day of .June,

one thousand eight hundred and eigliteen, between Edward H. Robbins,
Daniel Davis and Mark Landgon Hill, Esqe., cosmissioners appointed
by his excellency Jolm Brooks, governor of the Commonwealth of
Hassachusetts, by and with the advice of council; in conformity to
& resolve of the legislature of said Commonwealth, passed the
thirteenth day of February, A.D. one thousand and eight-hundred and
eighteen, to treat vith the Penobscot tribe of Indianse, upon the
subject expressed in said resolve, on the one part; and the said Penob-
scot tribe of Indians, by the underaigned chiefs, captians snd men of

said tribe, representing the whola thereof, on the other part, Witnesseth,
that the said Penobscot tribe of Indians, in consideration of the paymenta

by them now received of said co_-iaiionnr-, amcunting to four hundred

dollars, and of the payments hereby secured and engaged to be made to
thee by said Commonwealth, do hareby grant, sell, convey, reiease and
quitclaim, to the Commonwealth of Maseschussects, all their, the said
tribes, rights, titla, intecest and estate, in snd to all the lands
they claim, occupy and possess by any means vhatever on both sides of
the Penobscot River, and the branches thereof, above the tract of thirty
miles in length on both sides of said river, wvhich said tribe conveyed

and released to said Commonuealth by their deed of the eighth of August,

one thousand seven hundred and ninety-eix, excepting and reserving from
this sale and conveyance, for tbc perpetual use of said tribe of Indians,
four townships of land of six wiles square each, in the follovu;g places,
vizs

The firsc beginning on the east bank of the Penobscot River, opposits
the five islanda, so called, and running up saeid river according to its
course, and crossing the mouth of the Mattawkesg River, an extent of
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aix miles, and to be laid out in conformity to a general plan or arrange-
ment, which ahall be made in the survey of the adjoiniog townships on

the river - one other of said townships lles on the oppomite or wesiern
shore of said river, and is to begin aa nearly oppoaite to the place of
beginning of the firat described township as can be, having repard to

the general plan of the townshlps that may be laid out on the westegn

side of said Penobmcot River, and ruaning up anid river ncco;ding to {ta
course, six miles, and egtendln; back from sald river aix milea. Two

other of said towmships are to begin at the foot of an laland, in West
branch of Penobscot River in Nolacemeae Lake, and extending om both aldes
of maid lake, bounding on the nlath range of townships, sucveyed by Samuel
Weston, E3q., vhich two townshipe shall contain six mile aqare each, to

be laid ;ut s0 As to correspond in courses with the townships which now
are, or hercaf{ter may be surveyed on the public lands .of tha State. And
the said tribes do also grelease and discharge, sald Commonwealth from all
demands and claime of any kind and description, in consequence of naid
tribe's indenture and agreement made with said Commonwenlth, on the eiphth
day of August, one thousand seven hundred snrd ninety-six, by thetir comeni~
‘ssioners, Willinm Sheppard, Nathan Dane, and Daniel Davis, Eanuires; and

we the under signed commissioners oan our part in behalf of anid Commonueaith,
in coneidecation of the ahove covenants, and releasa of the said FPenobacot
tride, do covenant with said Penobscot tribe of Indians, that they shall
have, enjoy and improvs all the four excepted towmships described as alore-
satid, and all the i{glands in the Penobscot River above 01d Town and including
anid 01d Towa Island. And the commissioners will purchane for their une a8
aforesaid, two actres of iand in the town of Brever, adjoining Penohecot
River, convenient for their occupstion, and provide them with a dinrreet
wman of good moral chagacter and induatrious habits, to instruct them in

the arts of husbandcy, and ansist them in fencing and tilling their gronndn,
and raising auch-utticlea of production as their lands are suited for, and

as will be most beneficial foc them, and will erect & store on the ialand

.




of 0ld Town, or contigucua thereto, in which to deposit their yearly
supplies, ard will n&w make some necessary repairs on their church, and
pay and deliver to said Tndians for their absolute use, within ninety
days from this date, at said {sland of Old Town, the following articles
viz: one six pound cannon, one swivel, fifty knives, six brass kettles,
two hundred yards of calico, two drums, four fifes, one box of pipes,
three hundred yards of ribbon, and that annually, and every year, so
long as they shall remain a nation, and reside within the Cosmonwealth
of Masgachusetts, said Commonwealth will deliver for the use of said
Penobscot tribe of Indians at Old Town aforesaid, in the month of
October, the following articles viz: five hundred bushels of corn, fifteen
barrels of wheat flour, seven barrels of clesr pork, one hogshead of
molasmes, and one hundred yards of double breadth broadcloth to be of red
color one year, and blue the next year, and s0 on altcrnately, fifty good
blankets, one hundred pounds of gunpowder, four hundred pounds of uh?t,
six boxes of chocolate, one hundred and f{ifty pounds of tobacca, and fifey
dollars in silver. The delivery of the articles last aforesaild to commence
in October next, and ¢o be divided and distributed at four different times
in each year among said tribe, in such manner as thet their vants shail be
most essentially supplied, and thair buainess most effectually supported.
And it 1s further agreed by and on the pact of said tribe, that the satd
Commonwealth shall have a right at all times hereafter to make and keep
open sll necessary roads, through any lands hereby reserved for the future
use of said tribe. And that the citizena of said Commonweslth shail have
a right to pass and repass any of the rivers, streams, and ponds, which
run thtqugh any of the lands hereby reserved, for the purpose of transporting
their timber and other articles through the same.

In witneas whereof, the parties aforesaid have hereunto set our hands
and seals,

Edw'd H. Robbins. (Sesl.)
Dan'l Davis. (Seal.)

‘_‘_.




Mark Langdon Hill. ‘ (Seal.)
his
John X Etien, Covernor. (Seal.)
mark
his
John X MNeptune, Lt. Governor. (Seal.)
mark
his
Francla X Lolon. (Seal.)
mark
Nicholas Neptune. : (Senl.)
his .
Sock X Joseph, Captain. (Seal.)
mark
his
John X Nicholas, Captain. (Seal.)
mark
his .
Etein X M{tchell, Captain. (Seal,)
mark
- his
Piel X Marie, (Seal.)
mark :
his
Plel X Penuit, Colo. (Seal.}
mark
his
Piel X Tomah (Seal.)
mark

Signed, sealed and delivered
in presence of us:

Lothrop Lewis
Jno. Blake,
Joseph Lee,
Eben'r Webster,
Joseph Whipple.

PENOBSCOT, s9s. June 30, 1818, Personally appeared the aforenamed
Edward H. Robbina, Daniel Davis, and Mark Langdon Hill, Esquires, and
John Etien, John Neptune, Francis Lolom, Nicholae Neptune, Sock .Joseph,
John Nicholas, Etien Mitchell, Piel Marie, Piel Penuit, and Piel Tomah,
subscribers to the aforegoing instrument, and severally acknowledged the

same to be their free act and deed.

BEFORE ME,
WILLIAM D. WILLIAMSON, Justice of the Peace.

PENOBSCOT, ss. Received July 1, 1818, and recorded in book, .4,
page 195, and examined by
JOUN WILKINS, Register,

Copy examined
A. BRADFORD, Secretary of
Commonwealth of Massachusetts
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REPORT
of
JOINT SgLECT COMMITTEL
on
INDIAN LAND CLAIMS

The Joint Select Committee on Indian Land Claims would like
to present for the record its findings and intentions in voting
on L.D. 2037, "AN ACT to Provide For Implementation of the Set-
tlement of Claims by Indians in the State of Maine and to Create
the Passamaquoddy Indian Territory and Penobscot Indian Terri-
tory." During the course of its deliberation on this bill, the
Committee received a great deal of information from the office
of the Attorney General and representatives of the Passamaguoddy
Tribe and Penobscot Nation, including their counsel. The in-
formation and interpretation developed during the committee de-
jiperations are an integral part of the committee's understand-
ing of the bill and were included in the committee's discussion
and decision.

It is the understanding of the—Committee that L.D. 2037 is
a basic document establishing the principles of the relationship
between the State and Indians residing in the State. It is more
of an organic document than a specific bill, and thus it seeks
to establish the broad and basic provisions of this relationship,
rather than the intricate details. Because of this nature of
the bill, it was not drafted to refer to specific provisions of
state law, but to refer to the hasic principles of state law
that have remained constant. Thus, it is important that the
Committee state that it was considering this bill in the con-
text of present state law, and in some instances, understood
that certain specific statutory determinations found elsewhere
in State law applied to its intent in the bill. The Committee
did not amend the bill to reflect the specific statutory under-
standing because that would interfere with the bill's purpose
of establishing basic principles.

Tt is the understanding and intent of the Committee that
this bill establishes the basic principle of full state juris-
diction over Indian lands within the State, including Indian
Territory or Reservations. The bill provides specific excep-
tions to this principle in recognition of rraditiconal Indian
practices and the federal relationship to Indians. The Com-
mittee understands that these exceptions are being granted to
resolve the long-standing disputes between the State and Indians,
and intends that this resolution will provide the basis for har-
moniously developing the relationships between Maine's residents.
Except for the specific provisions of this bill, Maine's Indians
are to be full citizens of the State with all the rights and
duties incumbent on that relationship.

It is the understanding and intent of the Committee that
the answers to specific questions posed by legislators contained
in the memorandum to the Committee from Attorney General Richard
S. Cohen, dated april 2, 1980 applies to this bill and accurately
interprets its provisions.

:
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It is sther the understanding an . intent of the Com-

A
mittee that the following specific interpretations apply to %?
the bill:

Ea

1. The definitions currently used in Title 12, section ;%
7001 relating to inland fisheries and wildlife apply to the =
use of those terms in this bill, unless the context clearly R
indicates otherwise. z

2. The authority of the Passamaquoddy Tribe, Penobscot i
Nation and Tribal-State Commission under this bill are limited T
to regulating the taking and possession of fish and wildlife. &
That authority does not include any authority over stocking, E%

propagation and selling or disposition, which remain subject
to general statz law.

9
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3. The provision on transportation -of fish.and:wildlife
permits transportation within the State-but:ocutsidesof.Indian.

Territory. This provision doces not exempt that:- transporta-—
tion from other legitimate state police power._ regulatlon, Ln—
cluding requirements relating to public.health,” sanltatlon,

registration, sdle or disposition.

4. The provisions relating to- Indlan sustenance huntlng

family consumption. They do not apply to hunting or fishing U=
to maintain a livelihood or other commercial purpose. 2T

5. The jurisdictional provisions relatlng to fish and
wildlife use the term "sides of a river or stream" which means
the mainland shore and not the shoreline of an island.

6. This bill continues without restriction the power
of the State to determine the assistance it will offer for roads
or highways.

7. The exemption from State taxation for the income from
the settlement fund is an exemption from state income taxes.

8. The provision for payment by the Tribe or Nation of a
fee in lieu of taxes on real property will apply only to the
real property in the Territory that is actually located within
the jurlsdlctlon of the taxing authority. Thus, payments to a
county in lieu of county taxes would be based on the wvaluation
of the portion of Indian Territory that is within that county's
boundaries.

9. The tax exemption granted by this bill to Indian propertY
is not a new exemption under the Maine Constitution, Art. IV, Pt.
3, §23. Because of the "municipal status” granted to Indian
Territory by this bill, the existing exempt status of "government
purpose” municipal property applies.

10. The scope of the tax exemption for "governmental pur-

-2~
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poses" granted to the Indians under this bill is to be governed
by the limitations established by the general statutes, rules
and case law governing those exemptions in all other municipali-
ties in the State.

11. The definition of “"business capacity" under the tax-
ation provision of this bill means. that capacity and resulting
acts which any resident of this state could take in a private
or corporate form without being a governmental agent or agency.

12. The requirement for municipal approval under section
6205, sub—§5, before property within the municipality may be added
to Indian Territory or Reservation applies to property acquired
; in any manner, including property received in return for property
' taken by eminent domain or property purchased with the proceeds
of a taking under eminent domain. .
- 13. The selection process and requirements for selecting
a tribal school committee are internal tribal matters governed
solely by tribal law. The standards for operating the school
and school committee, including teacher certification, curri-
culum, hours, records and other operational requirements are
governed by State law. :

14. The boundaries of the Reservations are limited to
those areas described in the bill, but include any riparian
or littoral rights expressly reserved by the original treaties
with Massachusetts or by operation of State law. Any lands
acqguired by purchase or trade may include riparian or littoral
rights to the extent they are conveyed by the selling party or
included by general principles of law. However, the Common
Law of the State, including the Colonial Ordinances, shall
apply to this ownership. The jurisdictional rights granted by
this bill are coextensive and coterminus with land ownership.

Finally, it is the understanding of the Committee that
Congress may provide that certain provisions of this bill may
not be amended without the consent of the Indian Tribe, Nation
or Band.that will be affected by the amendment. However, it is
also the understanding and intent of the Committee that the state
retains exclusive and unlimited discretion and authority to amend
or repeal any statute relating to Indians that is not contained
in this bill and to enact, amend or repeal general law even
though it may have an effect on the powers or duties of the Tribe,
Nation or Band as provided by this bill.

This Committee believes that subject to this interpretation,
this bill will provide a firm basis for a strong and sound re-—
lationship between Maine's Indians and other citizens. It is a
major accomplishment of all parties that this difficult, complex
and possible devisive controversy can be resolved in such a rea-—
sonable and satisfactory manner.

Signed.

Sengte: v . House: M ij'

) (O

" Senator Samuel Collins, Yr. Representative Bonnie Post
Chairman Chairman




